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The Administrative Conference: Highlights of the 
First 20 Years 



President Lyndon Johnson swore in the first Chairman of the 
Administrative Conference, Professor (now Judge) Jerre Williams, on 
January 25, 1968 stating: 



We needed a forum for the constant exchange of ideas 
between the agencies and the legal profession and the 
public. 



We want the Administrative Conference to be the ve- 
hicle through which we can look at the administrative 
process and see how it is working and how it could be 
improved and how it could best serve the public 
interests 

With this as its raison d'etre, the Administrative Conference of 
the United States has fulfilled its mandate for the last 20 years. Launched 
to encompass as its province the entire world of government, the Confer- 
ence has become an indispensable monitor of procedural fairness and ef- 
ficiency. Like a satellite, if the Conference were ever to lose power and 
fall from its orbit, I have little doubt that a new one would soon have to 
be launched. 

In its first 20 years the Conference has had a real effect on the 
workings of the federal government. While some of its accomplishments 
may appear prosaic they add up to a significant record of achievement. 



1. From Public Papers of the Presidents, Lyndon B.Johnson, 1968-69, Volume 1, 
at page 68. 
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Open Government 

Perhaps the first Conference recommendation that significantly 
changed government behavior was its 16th recommendation in 1969. 
Later renumbered Recommendation 69-8, it bears the title, "Elimination 
of Certain Exemptions from the APA Rulemaking Requirements." This 
recommendation urged that Congress modify the Administrative Proce- 
dure Act (APA) to eliminate the provision allowing agencies to dispense 
with notice-and-comment procedures when they propose rules relating to 
"public property, loans, grants, benefits or contracts." This so-called 
"proprietary exemption" may have made sense in 1946, when the 
Administrative Procedure Act was enacted, but by 1969 many important 
federal programs significantly affecting private rights (including Social 
Security) fell within that exemption. The recommendation also wisely 
urged agencies to voluntarily eschew relying on that exemption without 
waiting for legislative action. Congress has never acted, but shortly after 
the recommendation was adopted, HEW Secretary Elliott Richardson 
issued an order stating that in light of the Conference action, the 
Department would henceforth refrain from invoking the proprietary ex- 
emption. Most other agencies and departments followed suit and many 
proposed rules concerning grants, benefits, and contracts were thereby 
opened for pubic comment. 

The Conference has been at the forefront of urging and refining 
the ideal of open government in other ways. In 1971 the Conference 
studied the 5-year-old Freedom of Information Act, identified numerous 
areas for improvement, and suggested specific changes in the Act. With 
the Justice Department's support, this recommendation formed the 
basis for the 1974 strengthening of the Act. Further refinements in the 
1986 amendments to the Act followed Conference recommendations 
adopted in the early 1980s. 

Civil Penalty Procedures 

One of the Conference's most influential recommendations, "Civil 
Money Penalties as a Sanction" (Recommendation 72-6) was issued in 
1972. The Conference urged Congress and agencies to review their 
enforcement powers to see whether flexible civil money penalties could 
be substituted for (or added to) more draconian criminal sanctions or 
license revocation authority. The Conference study also described 
problems with the traditional civil penalty statute that required agencies 
to forward cases to the Department of Justice for collection in federal 
district court. The Conference developed a model alternative statute 
incorporating an on-the-record hearing before an administrative law 
judge (ALJ), followed by judicial review in the court of appeals, for con- 



testing civil penalties. This "agency imposition" model, as opposed tothe 
traditional "court collection" model was upheld by the Supreme Court in 
Atlas Roofing Co. v. OSHRC, 430 U.S. 442 (1 977). The model has been 
used successfully in dozens of laws since 1972 and is now the preferred 
method for imposing civil money penalties. 

Large-Scale Studies Requested by Congress 

In 1975 at the request of a Congressional committee, the 
Conference completed the first of its mega-studies. The resulting report 
and recommendations on IRS procedures helped inform Congress not 
only about IRS procedures, but also about what the IRS' relations with 
taxpayers would be like for years to come. Many of the recommendations 
on the audit and settlement process, collection of delinquent taxes, civil 
penalties, the IRS summons power, taxpayer services and complaints, 
and tax reform confidentiality were enacted into law. 

This experience paved the way for another Congressionally- 
mandated, large-scale study of the Federal Trade Commission's (FTC) 
Trade Regulation Rulemaking procedures. Under the 1975 Federal 
Trade Commission Improvement Act, the Commission was required to 
engage in "hybrid" rulemaking, a format that adds such requirements as 
oral hearings, opportunityforcross examination and rebuttal, and judicial 
review u nder a substantial evidence standard to the notice-and-comment 
requirements for "informal rulemaking" under Section 553 of the APA. 
The Conference extensively studied these procedures and found they 
had not worked very well at the FTC. In addition to the many particulars 
(found in Recommendations 79-1, 79-5, ^and 80-1), the Conference 
urged Congress not to require hybrid rulemaking procedures in the 
future-and to leave such additional requirements to agency discretion. 

LegfslatDve Successes 

One of the Conference's most significant legislative achieve- 
ments involved how citizens challenge agency action in court. Indeed. 
Judge Carl McGowan wrote in 1984 that "many would consider this to be 
perhaps the Conference's greatest achievement.^ A 1969 Conference 
study showed that the government was successful in interposing various 
"technical defenses" in suits seeking relief against federal agency action. 
Various rules concerning venue, the proper naming of parties defendant, 
and the $1 0,000 amount-in-controversy requirement were trapping unwary 
plaintiffs. Even more important, although the old doctrine of sovereign im- 
munity had been legislatively eliminated in tort and contract claims, it was 
still used as a bar in these so-called nonstatutory suits. The Conference 



2. McGowan, The Administrative Conference: Guardian and Guide of ttie 
Regulatory Process, 53 G.W.U. L. Rev. 67, 71 (1984-85). 
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recommended that these archaic rules be changed (Recommendations 
68-7,69-1,70-1). 

Initially the Department of Justice (DOJ) opposed the recom- 
mendations, but this changed in 1975 when former Conference Chair- 
man, Antonin Scalia. joined the Department as Assistant Attorney 
General in charge of the Office of Legal Counsel. With DOJ's opposition 
removed, Congress passed the Conference's bill in 1976 (Pub. L. 94- 
454) sweeping away years of inconsistencies and anomalies in the 
doctrines of judicial review. 

A similar legislative achievement occurred in 1988 when Con- 
gress enacted Public Law 1 00-236, which eliminated a remaining anom- 
aly embedded in the judicial review statutes: races to the courthouse. 
Under then prevailing venue rules, the first appeal filed in a court of 
appeals from an agency action determined which court would have juris- 
diction over all appeals from that action. Because of perceived differ- 
ences in the various circuits, parties often raced to be the first to file in the 
circuit of their choice. Those races were often ludicrous and expensive 
and, even worse, required an extra round of litigation simply to determine 
the winner. The Conference's recommended solution was, in effect, a 
lottery among ail filers-to be administered by the court administrators. 
This amazingly simple solution finally made it all the way through the 
legislative process in 1 988, ending the days of walkie-talkies at the Office 
of the Federal Register. 

Consultation Requirements 

I n 1 976 with the passage of the Government in the Sunshine Act, 
Congress assigned the Conference consultative responsibilities ad fol- 
lows: each agency subject to the Act should promulgate implementing 
regulations, "following consultation with the Office of the Chairman of 
[AC US]." Through meetings and correspondence this legislative direc- 
tive was carried out seriously and expeditiously. Building on this effort, 
in 1977 the Office of the Chairman published its influential Interpretive 
Guide to the Sunshine Act used throughout government and later cited 
as an authority by the Supreme Court. 

This experience was replicated in 1 980 when Congress included 
a similar requirement in the Equal Access to Justice Act. This statute 
provides for the awarding of attorneys' fees to certain parties who 
successfully litigate against the federal government unless the govern- 
ment can demonstrate that its position was substantially justified. Again 
the Chairman's Office held a series of meetings with the agencies that 
were affected and, this time, produced a set of model implementing rules 
that were adopted by almost all affected agencies. The Conference 
continues to monitor developments under the Act. In 1986 when the Act 
was reauthorized and amended the Conference issued a supplemental 
set of model rules. 



Ex Parte Communications in Rulemaking 

In response to rapidly changing legal doctrine following the D.C. 
Circuit Court of Appeals' decision holding that ex parte (off-the-record) 
comments to agency decisionmakers during informal rulemaking were 
inappropriate, the Conference quickly set up a special committee to 
consider the issue. The Committee formulated Recommendation 77-3, 
"Ex parte Communication in Informal Rulemaking Proceedings." The 
recommendation opposed a strict prohibition against private oral or 
written communications in informal rulemaking because of the nature of 
the process-that there are many interested persons and sources of in- 
formation not easily identifiable in advance. Recognizing the widespread 
demand for open government and the needs of reviewing courts to 
evaluate the rulemaking record, however, the recommendation urged 
that such written communications, received after the notice of proposed 
rulemaking stage, be placed in the record and that agencies strive to 
place summaries of private oral comments in the record. 

A few years later the Conference studied analogous concerns 
arising from intragovernmental communications in informal rulemaking 
(Recommendation 80-6) and again urged against prohibiting such 
communications so long as written and oral communications containing 
material factual information (as distinct from indications of governmental 
policy) were placed in the public file. 

The D.C. Circuit relied heavily on these two recommendations 
in the landmark case in this area of the law, Sierra Club v. Costle, 657 F. 
2d 298 (1 981 ), which recognized the need for flexibility and informality in 
notice-and-comment rulemaking while it also safeguarded the ability of 
interested persons to reply effectively to information presented through 
ex parte contracts. Moreover, most agencies have adopted policies or 
procedures to regulate off-the-record contacts in rulemaking. The Con- 
ference's recommendation in this area produced stability in a very 
confusing and heavily litigated area of administrative law and agency 
practice. 

Negotiated Rulemaking 

The Conference's negotiated rulemaking initiative, Recommen- 
dation 82-4, "Procedures for Negotiating Proposed Regulations," can 
truly be called a seminal breakthrough in the administrative process. The 
Conference recognized that "informal" rulemaking too often had become 
both the dominant form of agency policymaking and , consequently, a bat- 
tleground with delays at the agency level and almost certain litigation in 
the courts. Believing that there must be a better way, a means for 
reaching consensus at an earlier stage was sought. Thus, the concept 



of negotiated rulemaking ("reg-neg" for short) was born. In Recommen- 
dation 82-4, procedures for bringing together interested parties prior to 
the notice of proposed rulemaking were suggested. Attention was paid 
to the requirements of the Federal Advisory Committee Act and the 
Administrative Procedure Act. Suggestions for achieving consensus 
were made--and agencies were urged to experiment. The Environmental 
Protection Agency and the Department of Transportation among other 
agencies quickly tried the suggested reg-neg procedures and their initial 
successes stimulated the interest of other agencies. 

In 1985 the Conference evaluated reg-neg to date, suggested 
some refinements (Recommendation 85-5), and renewed its call for 
agency experimentation. The results continued to be very encouraging 
and there have been more than a dozen significant successful reg-negs. 
Legislation to further stimulate agency use of reg-neg passed the Senate 
in 1988 and is expected to receive serious consideration in the 101st 
Congress. 

Transition Team Code-of-Conduct 

Although Conference endeavors usually do not result in instant 
gratification, a recent recommendation calling for the establishment of a 
code of ethical conduct for presidential transition workers was an 
exception. The genesis of this recommendation was a working confer- 
ence sponsored in March 1988 at which 40 government officials and 
ethics experts convened to discuss current issues in government ethics. 
One area of consensus that emerged was that the growth and importance 
of presidential transitions had created potential conflict-of-interest and 
access problems heretofore unaddressed. 

With Congressional support, the Conference quickly developed, 
and 3 months later adopted, proposed standards as Recommendation 
88-1 , "Presidential Transition Workers' Code of Ethical Conduct." The 
general support of both presidential campaigns was sought and soon 
after the election President-elect Bush relied heavily on the recommen- 
dation when he issued his Memorandum of Transition Standards of 
Conduct. The Conference is confident this effort will remain the standard 
for future presidents-elect. 

Summary 

This retrospective reflects only a few high points of Conference 
activities over the past 20 years. Many other fine achievements could 
easily be mentioned among our 1 00-plus recommendations and numer- 
ous publications. Of course, I would be remiss in not giving credit where 



it is due--to my very distinguished group of predecessors as Chairman: 
Judge Jerre Williams, Dean Roger Cramton, Justice Antonin Scalia, 
Professor Robert Anthony, Reuben Robertson, Esq., and Chief Judge 
Loren Smith. I think they would agree that the continuing excellence of 
the Conference membership and staff has made all our jobs easier. 

This record of accomplishment in the last 20 years gives the 
Conference a very firm foundation to address the major problems of the 
1990s: the graying of America (and the resulting health care regulation 
issues), competitiveness (international trade issues), the litigation explo- 
sion (and the consequent need for better dispute resolution), computeri- 
zation of the workplace, revolution in the financial services industry, 
biotechnology, a new wave of immigrants, and many more. 

The substantive issues presented by these problems are as- 
suredly difficult and they rightfully receive the most attention from our 
policymakers. But, inevitably, the policy issues are resolved one way or 
another and the next question is how to create the necessary procedures. 
To get help answering these questions, policymakers will do as they have 
done in the past: pick up their phone, word processor, or fax to call the 
Conference. The last 20 years have been productive, and I believe that 
overthenext20,bytheyear 2009, the Chairman of the Conference 
will be able to catalog a new list of accomplishments occasioned by 
those requests. 




Conference Chairman MarshallJ. Breger presiding at plenary session. 




Chairman Breger and U.S.-Canada Free Trade Agreement Committee 
Chairman Victor G, Rosenblum studying administrative procedures of 
the Free Trade Agreement. 
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The Administrative Conference continued Its role as a major 
proponent of research in the field of administrative law. As a key foprce 
behind the generation and dissemination of ideas and conclusions about 
administrative law issues, the Conference's areas of interest are many 
and varied. With Conference sponsorship, the examination of many key 
areas of administrative procedure was possible. 

Productivity in 1 988 included a special plenary session on claims 
against savings receiverships and development of ethics laws for transi- 
tion team members and training programs in alternative dispute resolu- 
tion. The broad scope of the Conference's work included studies and 
recommendations on using computers to acquire and release informa- 
tion and agency use of settlement judges. 



BANKING BEGyi/VilMN^^^^ 



The Special Committee on Financial Services, chaired by Ken- 
neth J. Bialkin, of Skadden, Arps, Slate, Meagher & Flom, began FY 1 988 
with a review of the Adjudication Practices and Procedures of the Federal 
Bank Regulatory Agencies, based on a study by Professor Michael P. 
Malloy, of Fordham University School of Law. Recommendation 87-1 2, 
largely based on Professor Malloy's report, was adopted December 18, 
1987. It called for the bank regulatory agencies to take the following 
actions to improve their formal adjudicatory processes, with respect to 
regulatory enforcement actions: 

1 . The agencies should develop, so far as feasible, a uniform 
set of rules of practice and procedure for formal adjudications, including 
more explicit provisions covering prehearing practice and discovery rules 
and the receipt of evidence. 

2. The agencies should make available through regular publi- 
cation, or other accessible means of dissemination, the appropriately 
redacted decisions and accompanying opinions issued in formal 
enforcement adjudications. 



3. The agencies should supplement and periodically clarify en- 
forcement policies set forth in adjudicative opinions by regularly articu- 
lating their enforcement policies through rules of general applicability 
(including interpretive rules) and policy statements. 

4. The agencies, in consultation with the Office of Personnel 
Management, should consider the advisability of an arrangement by 
which a pool of administrative law judges could handle all bank regulatory 
agencies' enforcement adjudications required to be conducted according 
to the Administrative Procedure Act, and if so, should explore ways to 
develop such an arrangement. 

5. The agencies should explore, in their circumstances, the 
utility of establishing a formal or informal procedure to allow targets of 
investigations an opportunity to file a submission with the appropriate 
agency official before official action is taken to initiate an enforcement 
proceeding. 

Conference staff briefed Congressional staff members about the 
study. Recommendation 87-1 2 was substantially endorsed by the House 
Committee on Government Operations, in its report on "Combating 
Fraud. Abuse, and Misconduct in the Nation's Financial Institutions: 
Current Federal Efforts Are Inadequate" (House Report 100-1088, 
October 13. 1988,86-90). 

The Committee then turned to a study by Cornell University Law 
School Professor Alfred C. Aman, Jr., on "Implementing the Bank 
Holding Company Act: the Adjudicatory Procedures and Informal 
Bargaining Processes of the Federal Reserve Board." The study 
became the basis for Recommendation 88-3, which was adopted June 
9, 1988, and called on the Board of Governors of the Federal Reserve 
System to take the following actions with respect to the Fed's handling of 
applications under the Bank Holding Company Act: 

1. When acting on such applications, the Federal Reserve 
Board should by regulation provide that only receipt of information of a 
highly significant nature pertaining to the application will be deemed to 
warrant reopening an applicant's file, thereby deferring the date by which 
the Fed must act finally on the application. 

2. Conditions established by the Fed regarding applications and 
voluntary commitments offered by applicants should be unambiguous 
and reasonably related to an articulated policy of the Federal Reserve 
Board. Voluntary commitments, when offered by applicants, should, 
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consistent with the Freedom of Information Act, ordinarily be made part 
of final orders of the Board. Moreover, the Board should, from time to 
time, summarize these commitments and publish and disseminate these 
summaries. 

The Committee concluded the year with its review of a report by 
Professor Lawrence G. Baxter, of Duke University School of Law, on "Life 
in the Administrative Track: Administrative Adjudication of Claims 
Against Savings Institution Receiverships." Recommendation 88-8, 
based on the report, was adopted September 1 6, 1 988, and called for the 
following: 

1. Congress should determine whether disputes over claims 
filed against thrift receiverships are better decided by the Federal Home 
Loan Bank Board (FHLBB) in an administrative adjudication process 
(coupled with judicial review) or by the judiciary through de novo 
resolution in state or federal courts (with or without a prior administrative 
claims review step at the FHLBB). 

2. If Congress does determine that an administrative adjudica- 
tion process is the more desirable apporach, it should clarify the FHLBB's 
statutory authority by providing for an FHLBB adjudicative process along 
the lines set forth in Recommendation 88-8 (see Appendix E, page 99). 



The Committee also began its study of a report by Professor 
Jonathan R. Macey of Cornell University Law School and Professor 
Geoffrey P. Miller of the University of Chicago Law School, of "Bank 
Failures, Risk Monitoring, and the Market for Bank Control/' as well as 
procedural aspects of the reform of the savings and loan industry. 
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GOVERNMENT ETHIGS 



The adequacy of laws designed to ensure ethical conduct by 
federal government officials was of mounting public concern in 1 988. A 
special Conference Committee on Ethics in Government, established 
late in 1987, worked throughout 1988 to systematically examine and 
recommend improvements to the Ethics in Government Act of 1 978 and 
related conflict-of-interest laws. 

In its first act, the special committee sponsored a Working 
Conference on Ethics in Government on March 1, 1988, at which 40 
current and former high level government officials and government ethics 
experts discussed areas for future Conference study. Participants in the 
conference included former counsels to Presidents Ford, Carter, and 
Reagan; Sen. Strom Thurmond (R-S.C); Representatives Barney Frank 
(D-Mass.) and Benjamin A. Gilman (R-N.Y.); E. Pendleton James and 
Robert H. Tuttle, personnel directors for President Reagan; Anne 
McBride, Senior Vice President of Common Cause; Carl Brauer, director 
of Harvard University's Public/Private Careers Project; and Frank Q. 
Nebeker, Director of the Office of Government Ethics. 

Following uponthismeeting,thecommittee focused its attention 
on topics relevant to the upcoming presidential transition. The first of 
these topics, conflict-of-interest standards for transition team members, 
also was of concern to Congress during its consideration of amendments 
to the Presidential Transition Act. Although federal ethics laws normally 
do not apply to transition team workers who are private citizens, during 
the 70-day transition period many such workers are given access to 
sensitive information they could potentially use to their advantage upon 
returning to private industry. 

Therefore, the committee proposed a recommendation that 
President Reagan issue an executive order requiring members of the 
presidential transition team to agree to abide by a code of ethical conduct 
as a condition of their access to federal facilities and nonpublic informa- 
tion. The Conference approved this recommendation at its June plenary 
session. The Conference's proposed transition workers' code of ethical 
conduct was the model for Transition Standards of Conduct issued by 
President-elect Bush and incorporated in President Reagan's 
memorandum on this subject to heads of departments and agencies. 

In June the Conference adopted a second recommendation 
designed to address disincentives to public service and government 
officials' required disqualification from participating in official decisions 
that compromise the effective functioning of the governmental process. 
Presidential appointees and others in government may be required to 
divest themselves of property to satisfy conflict-of-interest requ irements. 
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Often such divestiture results in significant financial losses in the form of 
taxation of the gains realized as a result of the forced divestiture. 
Sometimes qualified candidates do not accept government positions 
because of the potential tax liability, and in other cases, individuals who 
accept high level policymaking positions are required to disqualify 
themselves from participation in important decisions because of financial 
holdings that constitute a conflict of interest. 

As a remedy, the Conference proposed that Congress amend 
the tax laws to permit affected individuals to sell their property, placing 
the proceeds in a neutral investment and deferring the taxation of gains. 
The proposal does not eliminate taxation; it simply postpones payment 
until the individual ultimately disposes of the proceeds of a reinvestment 
vehicle. This recommendation was forwarded to the relevant committees 
of Congress, but was not acted on in 1988. 

The Office of the Chairman also offered the General Services 
Administration its support on government ethics issues during the 
presidentiallransition, consistent with congressional sentimentthat more 
be done in this area. This led in Decembertodistribution of a Soi/rceboo/c 
on Government Ethics for Presidential Appointees designed to assist 
agency ethics officials and the White House in educating new presidential 
appointees about federal ethics laws. The sourcebook included A Guide 
To Federal Ethics Laws For Presidential Appointees, which summarizes 
in a question-and-answer format the application of ethics statutes and 
regulations. The guide was prepared by Dr. Robert North Roberts of 
James Madison University. 

At the end of 1988 the Conference was studying two other 
aspects of government ethics: the Ethics in Government Act's public 
financial disclosure requirements for the executive branch and conflict- 
of-interest rules for federal advisory committees. 
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ALTERNATIVE MEANS OF DISPUTE RESOLUTION 



Since 1982 the Conference has made alternative dispute 
resolution (ADR) a major initiative. The Conference explores its uses, 
studies its possibilities and problems, drafts legislation, conducts semi- 
nars and training programs, and otherwise encourages and advises in- 
dividual agencies interested in improving their methods for handling 
disputes. 

The Conference's pioneering initiatives commenced in 1982 
with its recommendation that federal agencies consider negotiation 
among affected parties when drafting proposed regulations for agency 
consideration.' That same year the Conference recommended that 
agencies provide informal procedures to supplement or replace tradi- 
tional adjudication to resolve disputes under federal grant programs.^ In 
1 986 the Conference undertook its most comprehensive examination of 
the subject and recommended that administrative agencies adopt alter- 
native methods for resolving a broad range of disputes.^ ADR has been 
the subject of several subsequent Conference recommendations.'^and in 
1988 the Conference expanded its activities directed toward improving 
agency dispute resolution. 

The Conference has taken steps to increase agency awareness 
and to enhance agencies' ability to use consensual methods to resolve 
disputes. These efforts include (i) publication of a Sourcebook on 
Federal Agency Use of Alternative Means of Dispute Resolution, a 
hands-on reference guide that describes the various techniques, gives 
case studies of federal applications, and discusses the legal parameters 
for implementing an agency ADR program; and (ii) Conference-spon- 
sored colloquies and roundtables on ADR that bring together govern- 
ment and private lawyers, key decisionmaking officials, and ADR experts 
to discuss agency applications. 

In 1988 the Conference continued its research into specific 
agency uses for ADR and focused on legislation, training, and other 
activities to help implement consensual methods of dispute resolution. 
Several pieces of legislation encouraging federal agencies' use of 
alternative means of dispute resolution were the subjects of hearings and 
considerable interest in both houses of Congress during 1988. 

Chairman Breger testified on May 25 before the Senate Judici- 
ary Subcommittee on Courts and AdministrativePractice in support of the 
most comprehensive of these bills~S. 2274, the Administrative Dispute 
Resolution Act of 1988. The bill, introduced in April by Senator Charles 
E. Grassley (R-lowa) and co-sponsored by Senator Dennis DeConcini 
(D-Ariz.), would urge government use of ADR, including arbitration in 
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some cases, and take numerous steps to enhance agencies' practical 
ability to employ ADR methods. Conference staff offered considerable 
assistance in drafting the bill, which would expressly implement numer- 
ous recommendations of the Administrative Conference. Also testifying 
at the same hearings was Council member Walter Gellhorn, who 
commended the biH's common sense approach to administrative 
processes. 

At hearings held June 16beforethe House Judiciary Subcommit- 
tee on Administrative Law and Governmental Relations, Chairman 
Breger testified in support of a similar bill. 

The Grassley bill (and the similar bill introduced by Rep. Donald 
Pease (D-Ohio)) supports using flexible alternatives, which would allow 
the parties to shape procedures to meet their needs on a case-by-case 
basis. The legislation would apply to myriad disputes relating to agency 
administrative programs, and wouldbe based on the principleof consent. 
Among other things, the bills would add a new chapter to the Administra- 
tive Procedure Act, comprehensively addressing issues that arise in 
agency use of ADR. In addition to amendingthe Federal Tort Claims Act, 
the bills would also amend the Contract Disputes Act to authorize forms 
of ADR and encourage agency contracting officers to make all reason- 
able efforts to resolve claims through consensus. They would also 
expand FMCS' authority-currently limited almost exclusively to labor 
disputes in the private sector-to allow FMCS mediators to aid agencies 
resolve disputes relating to any federal program. Thebills would give the 
Conference new support and advisory and monitoring roles to help 
agencies use consensual dispute resolution methods. 

The Conference with the support of the Department of Justice 
has benefited from the servicesof a Distinguished Visiting Fellow in 1 988. 
Mr. Wallace Warfield was previously Acting Director and Associate 
Director for Field Coordination at the Community Relations Service for 
the Department of Justice. He has assisted Conference staff in providing 
training and mediators to agencies wishing to build ADR into their 
administrative process program for administrative law judges (ALJs) on 
settlement techniques. 

Working with other federal agencies in 1 988, the first roster of 
mediators and neutral advisors to assist in the resolution of federal 
disputes was prepared. By fall 1989, a system to expedite identifying 
ADR neutrals who are qualified to mediate a variety of federal disputes 
should be in place. Availability of a roster would increase agency 
awareness of ADR availability and enhance agencies' ability to expedi- 
tiously locate and retain mediators andother neutrals across the country. 
The roster had its origins in a series of Conference studies and recom- 
mendations on acquiring and using the services of neutrals, as well as in 
the Conference's statutory mission to serve as a clearinghouse for 
interchange of information potentially useful in improving administrative 
procedure. 
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The Conference assisted the Nuclear Regulatory Commission 
(NRC) in carrying out section 1 9 of the Price-Anderson Amendments Act 
of 1988, Pub. L. 100-408, which required the Commission to conduct a 
variant of a negotiated rulemaking to determine whether to enter into 
indemnityagreementswiththe Commission's radiopharmaceutical licen- 
sees. The Act further required the Commission to follow the guidance 
found in Administrative Conference Recommendation 82-4, and to 
choose the convenor from a roster of persons approved by the Confer- 
ence. On August 24 the Conference supplied a list of potential 
convenors, with brief statements of qualifications; the NRC selected one, 
and is now engaged in negotiations. 

Another project funded in 1988 was the Conference's Source- 
book on Negotiated Rulemaking, which offers guidance to agencies im- 
plementing this tool. Incorporating both scholarly research and agency 
experience, it will include descriptive articles, forms, and documentation 
from agencies that have conducted reg-neg proceedings, Administrative 
Conference reports and recommendations; specially prepared papers; 
and sources of additional information and advice for interested agencies 
and other potential participants. 

The Conference assisted in enhancing the use of ADR in trade 
disputes under the U.S. - Canada Free Trade Agreement (FTA), and 
other decisions, so as to promote settlements at all stages. It has 
continued its assistance to agencies involved with contract disputes and 
environmental enforcement litigation. These efforts, undertaken with the 
support of the Armed Services Board of Contract Appeals (ASBCA), En- 
vironmental Protection Agency (EPA), and the Department of Com- 
merce, have also led to development of model rules and recommenda- 
tions. The Conference initiated an orientation program for the ASBCA to 
familiarize its judges with fundamental issues in ADR and to enhance 
their skills in facilitating settlement. 

In Decemberthe Conference adopted Recommendation 88-11, 
Encouraging Settlements by Protecting Mediator Confidentiality. This 
project was undertaken at the request of EPA. It suggests steps 
agencies can follow to ensure appropriate confidentiality of information 
neutrals receive in settlement negotiations involving a statute, rule, or 
policy administered by a federal agency. Issues of confidentiality have 
been the subject of considerable discussion and even controversy in 
connection with state legislation, as well as among members of the 
American Bar Association and the dispute resolution community. The 
recommendation represents the Conference's effort to address some of 
these contentious questions. The recommendation and a model rule are 
set forth In Appendix E (see page 117). 

Another Conference recommendation, Agency Use of Settle- 
ment Judges (88-5), focuses on agency adjudicatory processes and calls 
for agencies to use a separate settlement judge to assist the parties to 
reach agreement. The recommendation is based on the view that, in 
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many cases, a separate settlement judge can exercise greater settle- 
ment-inducing authority than the presiding judge. The settlement judge 
process, already in use at Federal Energy Review Commission (FERC) 
and Occupational Safety and Health Review Commission (OSHRC), 
assists by lending structure to the negotiations, controlling their pace, re- 
ducing the adversarial nature of the process, and helping the parties to 
assess objectively the strengths and weaknesses of the case and to find 
a reasoned, legally defensible settlement. Recommendation 88-5 sug- 
gests procedures for using settlement judges and guidelines that seek to 
balance potential gains in efficiency against possible abuses that may 
result from an increasing reliance on settlement. 

Following approval of Recommendation 88-5, and in response to 
comments filed by the Office of the Chairman, the Department of Trans- 
portation Board of Contract Appeals amended its rules of practice to 
provide for using settlement judges. The Conference has also worked to 
train ASBCA administrative judges in mediation and settlement methods. 
The ASBCA and Corps of Engineers Board of Contract Appeals are now 
considering changesto make greater use of ADR. Included among these 
changes is a notice to counsel, which describes and encourages using 
settlement judges and related methods. 

The Conference'sADR initiatives have received strong financial 
and research assistance from federal agencies and private organiza- 
tions and individuals. The TRW Foundation supported the 
Conference's colloquium. In addition, a major part of the research has 
been done by pro bono consultants interested in improving government 
decisionmaking. 



1. See 1 C.F.R. 305.82*4: Procedures for Negotiating Proposed Regulations 
(Recommendation 82-4). 

2. See 1 C.F.R. 305.82-2: Resolving Disputes Under Federal Grant Programs 
(Recommendation 82-2). 

3. See 1 C.F.R. 305.86-3: Agencies' Use of Alternative Means of Dispute 
Resolution (Recommendation 86-3). 

4. In addition to those listed in the footnotes above, these include Conference Rec- 
ommendations 87-11, Alternatives for Resolving Government Contract Disputes, 1 C.F.R. 
305.87-11; 87-5, Arbitration in Federal Programs, 1 C.F.R. 305.87-5; 86-8, Acquiring the 
Services of "Neutrals" for Alternative Means of Dispute Resolution , 1 C.F.R. 305.86-8; 84- 
7, Administrative Settlement of Tort and Other Monetary Claims Against the Government, 1 
C.F.R. 305.84-7; 88-5, Agency Use of Settlement Judges, 1 C.F.R. 305.88-5. 
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Some form of presidential review of agency ru lemaking has been 
in existence since at least 1 971 . President Reagan's program was based 
on two executive orders and operated through the Ofice of Information 
and Regulatory Affairs in the Office of Management and Budget. 

In December the Administrative Conference adopted a recom- 
mendation supporting the continuation of presidential review of federal 
agency rulemaking with certain guidelines for its implementation. The 
Conference's action followed studies of the subject by Conference 
consultant, Professor Harold H. Bruff of the University of Texas School 
of Law, and by the National Academy of Public Administration. 

The Conference confined its recommendation to systematic pro- 
grams of presidential review. This involves coordinating agency actions 
when conflicts exist and probing the agency's fact and policy judgments, 
with the purpose of ensuring that the agency considers factors important 
to the President's policies, to the extent permitted by law. The recom- 
mendation does not address ad hoc review by the President or the 
President's delegates. 

While concluding that presidential review should apply generally 
to federal rulemaking, the Conference recognized that certain types of 
agency rulemaking are not appropriate for review, including formal 
rulemaking, ratemaking, and rulemaking that resolves conflicting claims 
to a valuable privilege. The Conference did not take a position on 
particular agencies or programs, however, it did agree that presidential 
review of ru lemaking should apply as a matter of principle to independent 
regulatory agencies to the same extent as it does to the rulemaking of 
executive departments and agencies. 

The guidelines the Conference recommended for any program 
of presidential review address timeliness of such review, public disclo- 
sure of documents, communications between the reviewing officer and 
agencies, and the procedures for handling comments received by 
persons outside the government. 
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Staff attorney David Pritzker looking on as Henry H. Perrittjr., consultant 
and Harris Weinstein, chairman Committee on Governmental Processes 
discuss federal agency use of computers in acquiring and releasing 
information. 




Chairman Breger raising an issue on presidential review of agency 
rulemaking to Committee on Rulemaking Chairman Ernest Gellhorn, 
consultant Harold H. Bruff, member S. JayPlager, and Mike Bowers staff 
attorney. 
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When federal agencies such as the Occupational Safety and 
Health Administration (OSHA), EPA, and other health and safety 
regulatory agencies promulgate standards or make other types of 
regulatory decisions, they ordinarily estimate the reduction in fatalities 
likely to follow implementation of the require.nents. This estimate is a 
regular feature of agency regulatory analyses (required by Presidential 
Executive Order for major regulations) and similar types of cost-benefit 
analyses. 

The Conference discovered that in the course of making such 
estimates, federal agencies were using a broad range of dollar values per 
life saved. These ranged from one agency regulation that implicitly 
valued each life saved at $70,000 to another that resulted in a figure of 
$132 million per life saved. The Chairman commissioned a report to 
examine methodologies agencies use to value the life-saving benefits of 
regulation. 

Because of the complexity of this issue, the rudimentary state of 
knowledge in this area and the likelihood that agencies will approach the 
question somewhat differently, Recommendation 88-7 is somewhat 
tentative. It urges that when an agency adopts or declines to adopt a 
regulation intended to reduce the risk to human life, the agency should 
disclose the dollar value per statistical life used in making its determina- 
tion-as well as for possible alternative regulations. The Conference also 
recognizes, however, that in some cases the agencies will decide that 
such information is too conjectural or that the benefits are nonquantifi- 
able. In those situations the agency should explain the nature and degree 
of imprecision in the valuation process. 

The recommendation also urges agencies to explain their meth- 
odology including use of any discount rates that have been factored into 
the analysis. In addition, the Office of Management and Budget is urged 
to more actively guide agencies and to serve as a central clearinghouse 
for research and information on life valuation issues. 
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Various federal statutes identify the proper forum-either district 
court or court of appeals--for judicial review of final agency action. Less 
clear has been what level of court should have jurisdiction over prelimi- 
nary challenges to agency action (or inaction) that a court deems 
reviewable (e.g., claims of unlawful delay by an agency and other 
challenges that may arise before an agency has taken final action on a 
matter). In an influential decision on the issue, Telecommunications 
Research and Action Center v. FCC, 750 F.2d 70 (DC. Cir. 1984), the 
United States Court of Appeals for the District of Columbia Circuit 
concluded that when final agency action is reviewable exclusively in the 
court of appeals, preliminary challenges will also be subject to exclusive 
appellate review (so long asdispositionofthepreliminary challenge might 
affect the court's ultimate jurisdiction). But questions remained about the 
applicability of this rule in some situations and about the availability of 
expeditious, relatively informal review of delay claims in the courts of 
appeals. 

Thomas Sargentich. Professor of Law at American University, 
prepared a study of this issue for the Conference, which responded by 
adopting Recommendation 88-6. The recommendation urges that these 
challenges (when otherwise reviewable) generally be heard by the same 
level of court that would review the final agency action in the proceeding. 
The recommendation also asks Congress to deal directly with the issue 
of preliminary challenges when considering jurisdictional legislation and 
calls for courts of appeals to ensure that their procedures permit prompt 
consideration of cases alleging agency delay. 

Efforts to implement Recommendation 88-6 have already met 
with some success. After discussion with Conference representatives on 
handling delay claims, the Court of Appeals for the District of Columbia 
Circuit adopted a new rule designed to permit simpler, quicker processing 
of these cases. 
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The Conference looked at the procedures by which agencies 
decide whether to indemnify government contractors against liability 
claims by third parties. Such claims may arise when a third party is injured 
or damaged by a contractor-supplied product or service. A number of 
agencies have statutory authority to include indemnification provisions in 
their contracts. While contractors frequently request indemnification 
clauses, relatively few actually obtain them with little evidence of any 
resulting claims or litigation. 

In 1 988 the Conference was able to successfully identify factors 
agencies should consider when determining whether to indemnify a 
contractor against claims. Recommendation 88-2 suggests interagency 
cooperation when an agency has insufficient technical expertise to 
assess the degree of risk in deciding whether to indemnify. It also calls 
for compiling information on existing indemnity clauses and any claims 
under them. 
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Evolving information technology affects agencies' programs. At 
the December plenary session, the Conference adopted Recommenda- 
tion 88-1 offering guidance to agencies that are considering whether to 
use computers to acquire or release information. The recommendation 
suggests an analytical framework for assessing options when acqu isition 
or release of information in electronic form may facilitate performance of 
the agency's mission. Relevant factors identified include costs and 
benefits as well as the appropriate roles of the public and private sectors. 
The recommendation states general principles to assist agencies in 
fulfilling their obligations under the Freedom of Information Act when 
information is maintained in electronic form. The Conference also urged 
agencies to experiment with electronic means of providing public par- 
ticipation in administrative proceedings. 
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The Conference conducts most of its research by using the 
services of outside academic or professional consultants, typically law 
professors with a strong interest in administrative law issues. After a 
consultant completes a commissioned study, the appropriate Confer- 
ence committee reviews the report and often develops a proposed 
recommendation on the subject to be considered by the Assembly of the 
Conference. 

At the end of 1988, approximately 30 research projects were 
underway. Theprincipalareasof research in 1988 were bank regulatory 
procedures, government ethics laws, immigration procedures, and the 
federal health care system. Following is a list of some of these projects: 

Administrative Problems Of Bank Failures: Professors Jon- 
athan R. Macey (Cornell University) and Geoffrey P. Miller (University of 
Chicago) haveundertakenastudyofprocedural and regulatory problems 
raised by failing or almost-failing banks. Their report will be considered 
by the Special Committee on Financial Services. 

Agency "Nonacquiescence" In Decisions Of Reviewing Courts: 
When agency action is struck down by a reviewing court, should an 
agency be barred from continuing that policy and/or relitigating the issue 
in other courts? Professors Samuel Estreicher and Richard Revesz 
(New York University) are studying this subject and submitted a report in 
fall 1988. The Committeeon Judicial Review will continuetoconsiderthis 
issue in 1989. 

Agency Practices In Indexing And Making Available Their 
Adjudicatory Decisions: This study will examine selected agencies' prac- 
tices in indexing and making their adjudicatory decisions available to the 
public. The study will also consider the definition of appropriate practices 
in light ofthe Freedom of Information Act's requirements andthe practical 
burdens of making adjudication more precedential. Professor Margaret 
Gilhooley (Seton Hall University) will conduct the study; a report is 
expected in 1989. 

Application Of Conflict-Of-Interest Laws To Federal Advisory 
Committee Members: The application of federal conflict-of-interest laws to 
advisory committee members depends on whether they are classified as 
special government employees or representatives of organizations (or 
sometimes as independent contractors). Richard K. Berg, Esq., will 
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examine the operation of these distinctions and attenfipt to bring clarity to 
this issue. His final report is to be submitted in early 1 989. 

Asylum: Procedures: A study of the procedures used to decide 
immigrant asylum claims, including hearing procedures, administrative 
appeals and judicial review, has been undertaken by Professor David A. 
Martin of the University of Virginia. A report is expected in spring 1 989. 

Audit and Inspection Practices Of The Banking Agencies: The 
various banking agencies have developed procedures for examining 
banking practices and seeking modifications through an array of informal 
enforcement techniques. This study was begun by Professor Dennis S. 
Aronowitz of Boston University, but other commitments forced him to 
discontinue the work in 1988; a new researcher will manage the project 
in 1989 . 

Congressional Access To Confidential Agency Information: This 
study will examine the history of recent disputes over congressional 
access to internal agency memoranda and commissioners' notes and 
consider whether there are better ways of resolving them. Professor 
Peter M. Shane (University of Iowa) will conduct this study and submit a 
report in 1990. 

Establishment Of Revolving Funds For Remedial And 
Compensatory Purposes: The federal government has increasingly 
resorted to revolving funds to clean up environmental pollution, repair 
highways and airports, compensate fishermen, and other activities. How 
these funds are established and operate is the subject of this study to be 
conducted by Professor Frederick R. Anderson of American University. 

Federal Bank Regulatory Enforcement— Present And Future: In 
anticipation of the passage of some form of banking reform legislation, 
this study will focus on the shortcomings of current procedure and on the 
proposed legislative response. Professor Lawrence G. Baxter (Duke 
University) will submit a report on this subject in 1989. 

Federal Employee Grievance And Personnel Appeals Processes: 
The Conference will study the complex and often redundant system for 
deciding and reviewing federal personnel actions. The study was 
undertaken at the behest of the Domestic Policy Council and the Office 
of Personnel Management. Professor William V. Luneburg of the 
University of Pittsburgh will submit a report in 1989. 
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Federal Regulation Of Biotechnology: This study, to be con- 
ducted by Professor Sidney A. Shapiro (University of Kansas) wil ex- 
amine the need for coordination in this area and for the development of 
special regulatory procedures. A report is due in late 1989. 

Guide For Drafting Federal Grant Legislation: Federal grant 
statutes tend to be drafted in a highly inconsistent manner leading to 
difficult implementation problems. The Conference retained Malcolm 
Mason, former Chairman of the Department of Health and Human 
Services Grant Appeals Board, to prepare a guide for legislative drafting 
in this area. A draft guide was submitted in 1988. 

Judicial Deference To Agency Interpretations: What degree of 
deference have courts paid to agency interpretation of statutes after the 
Supreme Court's 1984 decision in Chevron, U.S.A. v. Natural Resources 
Defense Council? Should the degree of deference depend on the level 
of formality of the agency interpretation? This subject is discussed in a 
report by Professor Robert A. Anthony of George Mason University. The 
report will be considered by the Committee on Judicial Review in early 
1989. 

Judicial Remands of Cases to Administrative Agencies: What 
happens to appeals from agency decisions that are remanded to the 
agency? Are the cases settled? Do they return to the courts in a different 
posture? How do the agencies and courts react? Professors E. Donald 
Elliott and Peter H. Schuck of Yale Law School will conduct a study of this 
subject for the Conference. 

Legalization Of Aliens: With the expiration of phase one of the 
alien legalization program, phase two-applications for permanent resi- 
dency-has begun. David S. North will be evaluating the process, 
including use of regional processing centers for adjudication, from the 
standpoints of fairness and efficiency. A report will be submitted in 1 989. 

Model Rules Of Practice For Agency Adjudication: At present, 
adjudicatory hearings are held before presiding officers, including admin- 
istrativelawjudges, at scoresof federal agencies anddepartments. Each 
agency has its own set of practice and procedure rules. The Model Rules 
Working Group will examine whether the development of a set of model 
rules for use in agency adjudication is practical and, if so, it will draft such 
rules. As reporterfortheworking group. Professor Michael P. Cox, Dean 
of the Thomas Cooley Law School, will examine existing rules of practice 
and help develop text and commentary for model rules. 
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Reviewability Of Consular Officers' Denials Of Visa 
Applications: This study examines the process of issuing and denying 
visas in consular offices and explores whether there is a need for either 
further administrative review or judicial review and what specific changes 
in the current system should be considered. Professor James A.R. 
Nafziger of Willamette University will submit a report on this subject early 
in 1989. 

Revision Of Executive Branch Financial Disclosure 
Requirements: The Ethics in Government Act of 1978 required public 
financial disclosure by high level government officials. The Conference 
has retained Professor Thomas D. Morgan (Emory University) to evalu- 
ate the detailed reporting requirements applicable to executive branch 
officers and employees and to determine whether changes are desirable. 
The Special Committee on Ethics in Government will meet in early 1989 
to consider recommendations stemming from Professor Morgan's 
report. 

Risk Communication As A Regulatory Approach: Professor 
Michael Baram of Boston University will study the operation of various 
"right-to-know" statutes and regulations administered by the Environ- 
mental Protection Agency, the Occupational Safety and Health Admini- 
stration, and the Food and Drug Administration. He will submit a report 
on this subject in 1989. 

Role Of Peer Review Organizations In The Medicare Program: 
This study will analyze procedures of the Medicare program's peer review 
organizations (PROs) and of the Department of Health and Human 
Services in various aspects of the PRO'S activities, including quality of 
care denials, sanctions, and beneficiary complaints. The Conference's 
consultant. Professor Timothy S. Jost (Ohio State University) submitted 
a report in 1 988 that formed the basis for a proposed recommendation by 
the Committee on Adjudication. The proposals were considered at the 
December 1988 plenary session, but action was deferred until June 
1989. 

The Medicaid Program: Aspects Of Procedure And Federalism: 
Professor Eleanor D. Kinney (Indiana University) will undertake a broad- 
scale procedural overview and analysis of the federalism aspects of the 
Medicaid program. A report is expected in early 1990. 

Use Of Alternative Dispute Resolution By Agency Contracting 
Officers: This study by Richard J. Bednar, Esq., explores ways to 
increase the involvement of agency contracting officers in use of ADR 
techniques. The study builds on an earlier one that focused primarily on 
uses of ADR at the appeals level. A report is due early in 1989. 
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Use of Medically-Trained Deciders in Disability Cases: Professor 
Franks. Bloch (Vanderbilt University) will examine how doctors and other 
medically-trained persons are or could be used in deciding social secu- 
rity, VA, black lung, and other disability cases. A report will be submitted 
in early 1989. 




Administration Committee members Sallyanne Payton, Conference Senior 
Fellow and Professor of Law at tlie University of Michigan School of Law 
andGeorgeA. Bermann, Professorof Law at Columbia University School 
of Law at plenary session. 
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Conference Senior Fellow Clark Byse and Ronald A. Cass, commis- 
sioner at the Federal Trade Commission, listening to plenary discussion. 




Members Lewis A. Engman and Marian Blank Horn reviewing floor 
changes to the Computer Data recommendation on a laptop computer 
while consultant Henry H Perritt, Jr. looks on. 
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IMPLEMENTATION, EDUCATION, 
AND ADVICE 



In addition to its role as a thinktank for administrative law issues, 
the Conference serves as a resource on administrative law to the 
Congress, federal agencies, and the public. Conference staff assist 
Senators and Representatives in drafting legislation pertaining to issues 
covered by its recommendations, as well as other administrative law 
topics. They are also available to provide guidance to federal agencies 
regarding implementation of administrative procedures. 

Staff expertise is not the only resource the Conference provides, 
however. The Conference serves as a clearinghouse for information on 
administrative law, past and present. 

Its library, containing legal periodicals and reference guides, is 
open to federal personnel and private citizens alike. Furthermore, the 
Conference produces its own series of publications on current topics of 
interest, including Sourcebook: Federal Agency Use of Alternative Means of 
Dispute Resolution and Agency Arbitration, Constitutional and Statutory 
Issues. 

Another manifestation of the Conference's commitment to edu- 
cation is its sponsorship of a series of colloquys on emerging issues in 
administrative law and the regulatory process. Each colloquy provides 
discussion and debate on the topic at hand via exchange among panelists 
who are experts in their respective fields. Audience questions provide an 
additional opportunity for exploring diverse points of view. 

The following articles discuss in greater detail the Conference's 
unique role as an advisor and educator in the field of administrative law. 



LEGlSliATiVE ASSISE 



The Conference expanded its efforts in 1988 to provide Con- 
gress with advice and assistance on legislative matters. As a result of 
the activities, several pieces of legislation bear the Conference's mark. 

Twice during 1988 Congress included in legislation a require- 
ment that an agency use regulatory negotiation according to guidelines 
the Conference established in Recommendation 82-4, Procedures for 
Negotiating Proposed Regulations. In the Hawkins-Stafford Elementary 
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and Secondary School Improvement Amendments (Pub. L. 100-297), 
Congress directed the Secretary of Education to use a modified negoti- 
ated rulemaking technique for drafting rules in connection with the federal 
aid program for education of disadvantaged children. In the Price- 
Anderson Nuclear Liability Amendments (Pub. L. 100-408), Congress 
instructed the Nuclear Regulatory Commission (NRC) to use a form of 
negotiated rulemaking to decide whether radiopharmaceutical entities 
should be indemnified. The latter statute also directed the Conference- 
within 30 days of enactment -to provide the NRC with a list of impartial 
convenors to conduct the negotiation. The Conference provided a list of 
about 30 such individuals. 

Chairman Breger testified in support of legislation encouraging 
increased use of negotiated rulemaking. On May 13 he presented the 
Conference's views on S. 1 504, Senator Levin's Negotiated Rule Making 
Act of 1987. His testimony was delivered at hearings before the Senate 
Committee on Governmental Affairs. Chairman Breger also testified 
before the House Judiciary Subcommittee on Administrative Law and 
Governmental Relations on a similar bill, H. R. 3052, sponsored by Rep- 
resentative Pease. 

The bills, which incorporated the basic provisions of Conference 
Recommendations 82-4 and 85-5, set up a framework for agencies to 
establish rulemaking negotiating committees and provide for various 
kinds of assistance by the Conference. Senator Levin's bill passed the 
Senate without objection in September, but was not acted upon by the 
House. 

Congress enacted legislation (Pub. L. 100-687) affecting proce- 
dures at the old Veterans' Administration and the new Department of 
Veterans' Affairs. The law requires using notice-and-comment rulemak- 
ing procedures for all regulations governing loans, grants, or benefits, 
thus implementing, in part, the Conference's long-standing recommen- 
dation (Recommendation 69-8) that Congress eliminate the exemption 
from notice-and-comment rulemaking for so-called proprietary programs. 
The Conference submitted testimony on this issue to both the House and 
Senate Veterans' Affairs committees. 

The House passed H.R. 5073, a bill to protect whistleblowers in 
the aviation industry. The procedural provisions of the bill were modeled 
on Conference Recommendation 87-2 and reflect the Conference's 
testimonybeforetheAviationSubcommitteeofthe House Committee on 
Public Works and Transportation and informal discussions between 
Conference and committee staff. 

The House Government Operations Committee report entitled 
"Combating Fraud, Abuse and Misconduct in the Nation's Financial In- 
stitutions: Current Federal Efforts are Inadequate" (House Report 1 00- 
1088), substantially incorporated Conference Recommendation 87-12 
urging greater consistency and uniformity in the practices of the bank 
regulatory agencies, greater accessibility to agency decisions, and more 
efficient use of administrative law judges. 
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Eight committees or subcommittees asked the Conference to 
present testimony on twelve occasions in 1988. Among otherthings, the 
Conference offered views on legislation for the uniform handling and 
resolution of all private sector whistleblower complaints (S. 2095), 
alternative means of dispute resolution (S. 2274), the reauthorization of 
the Office of Government Ethics and related post-employment restriction 
matters, and the Regulatory Flexibility Act and the effect of federal 
regulation on small state and local governmental units. 

In addition to providing direct advice to Congress, the Confer- 
ence held its annual seminar designed to acquaint Congressional staff 
with the intricacies of administrative law. It also sponsored a colloquy 
discussing legislative developments in administrative law at which Senator 
Charles Grassley and Congressman Dan Glickman were the principal 
speakers. 
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During 1988 the Conference was quite active in providing advice 
and assistance to federal agencies in establishing and implementing 
ADR procedures. In the area of government contract disputes, Confer- 
ence staff advised the Armed Services Board of Contract Appeals on 
ADR procedures that can be implemented to bring about more 
expeditious settlement of disputes that come before them. 

Federal equal employment opportunity and workplace disputes 
have not escaped the Conference's attention. Conference staff provided 
guidance to staff of the Government Accounting Office (GAO) on using 
ADR to reduce protracted administrative procedures in resolving various 
forms of federal agency employee disputes. 

Federal agencies interested in using ADR will need to know 
something about who provides the services when private, third party neu- 
trals are needed. To this end, the Conference, with support from the En- 
vironmental Protection Agency (EPA), is developing a roster of neutrals 
who can be available to assist federal agencies resolve disputes. 

A prototype of an ADR roster has already been developed. At the 
specific direction of Congress, Conference staff helped the Nuclear 
Regulatory Commission (NRC) in implementing section 19 of the Price- 
Anderson Amendments of 1 988, Pub. L. 1 00-408, by developing a list of 
potential convenors for a negotiated rulemaking involving radiophar- 
maceutical licensees. The NRC selected a convenor from the list and 
negotiations are in progress. 

Conference staff prepared a model notice of proposed rulemak- 
ing for agencies to use in promulgating rules on confidentiality of mediator 
communications in settlement negotiations; the EPA's Office of Enforce- 
ment and Compliance Monitoring plans to use the mode! rule as its 
proposed rule. 
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Responding to interest on the part of the Government Executive 
Institute (GEI). Conference staff held several planning sessions with GEI 
representatives interested in developing an ADR training program for 
mid-level and senior government executives. 

Conference staff conferred telephonically and provided back- 
ground material on ADR to representatives of the United States Postal 
Service concerned about mounting contract disputes. 







Plenary in session at tlie Federal Home Loan Bank Board, 
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By statute the Conference is directed to "arrange for interchange 
among administrative agencies of information potentially useful in im- 
proving procedure" (5 U.S.C. 574(2)). Each yearthe Conference serves 
as a clearinghouse for information on administrative practice and proce- 
dure so that agencies can receive the benefit of each other's and the 
Conference's experience. 
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In 1988 the Conference inaugurated an annual seminar for 
members of independent federal agencies. More than 50 commissioners 
representing over two dozen agencies participated. The program 
featured a talk on comparative governance in Britain and the United 
States by Sir Alan Walters, Professor of Economics at Johns Hopkins 
University and former personal economics advisor to Prime Minister 
Margaret Thatcher. Several other topics were discussed: issues arising 
under the Sunshine Act and the ex paAteprovisions of the Administrative 
Procedure Act, constitutional aspects of executive and congressional 
control of independent agencies, the role of competition in regulation, and 
risk regulation and risk perception. 

The Council of Independent Regulatory Agencies (CIRA) was 
created in 1 982 to facilitate the exchange of information and ideas among 
the chairmen of 15 major independent regulatory agencies. In 1988 it 
continued its series of informal breakfast meetings under the ex officio 
leadership of Conference Chairman Breger. Among the speakers at 
these breakfast meetings were Attorney General Edwin Meese and 
James C. Miller III. Director of the Office of Management and Budget. 



Equal Access to justice Ac^ 



The Equal Access to Justice Act (EAJA) provides for awarding 
attorneys' fees and expenses to parties who prevail against the federal 
government in certain administrative or court proceedings. The Act 
assigned important consulting and reporting responsibilities to the Chair- 
man of the Conference, including the collection of and reporting on data 
about EAJA cases at administrative agencies. In 1988 the Conference 
completed work on its 1986 report and began collecting the necessary 
data for the 1987 report. 
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The Conference issues several types of publications including 
reports, sourcebooks, and a newsletter. A regular feature of the 
newsletter is a list of recent developments in federal agency negotiated 
rulemaking proceedings. It noted that, in the first case involving a 
regulation promulgated through negotiated rulemaking, the Court of 
Appeals for the District of Columbia Circuit upheld the EPA's final rule on 
inspection and abatement of asbestos-containing materials in school 
buildings. The negotiated rulemaking procedure itself was not chal- 
lenged {Safe Buildings Alliance v. EPA, 846 F.2d 79 (D.C.Cir.1988)) 

The Conference's publications reflect the variety of its research 
interests. In 1988, the Conference published Agency AKBiTRATioNthe first 
in a new series titled Studies in Administrative Law and Practice. This 
book includes reports by Richard K. Berg and Harold H. Bruff, Recom- 
mendations 86-3 and 87-5, congressional testimony by Chairman Breger, 
a Conference brochure, and the text of S. 2274 (the Administrative 
Dispute Resolution Act of 1988). GPO selected Agency Arbitration to 
be sold through the Superintendent of Documents. 

As its title suggests, Federal User Fees, Proceedings of a 
Symposium consists of Thomas D. Hopkins' edited transcript of a sympo- 
sium held May, 3, 1 988 at the National Press Club in Washington. (See 
page 127 for more detail.) The Sourcebook: Federal Agency Use of 
Alternative Means of Dispute Resolution (1987) and the first reference 
guide, Federal Administrative Procedure Sourcebook: Statutes and 
Related Materials (1985), remain in demand. 

Other publication types include: how-to guides, such as the 
Manual for Administrative Law Judges and A Guide to FkoERAL Agency 
Rulemaking; and special studies of administrative law issues, such as 
Expediting S ettlement of E mployee G rjevances in the F ederal S ector. 
The Administrative C onference of the Untied Sta-tos Recommendations 
and R:ports, published each year, contains copies of the recommenda- 
tions and their accompanying reports. A bibliography of the 1988 
Conference's publications, reports, and articles is on page 127, 
Appendix F of this annual report. 

All Conference publications are available through the Federal 
Depository Library Program. The Government Printing Office sells some 
of the books; Appendix F contains all necessary information for purchas- 
ing copies. Archival and interlibrary loan copies are retained in the 
Conference's library at 2120 L Sreet NW. in Washington, DC. A limited 
number of copies of recent publications may be available from the 
Conference on request. 
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Douglas Kmiec, former assistant attorney general, Office of Legal 
Counsel presenting remarks at colloquy on separation of powers. 
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In acGordaTice wjt'h its mandate, the Administrative Conference 
promotes disGussion and debate on emerging issues in administrative 
law aod the regulatory process. As part of this effort, during 1988 the 
Conference sponsored a series of discussion programs. 

iln addifon, afell-day symposium 0n procedural issues in setting 
user fees, -funded in large part by federal agencies charged with the 
administration of user fee programs, sponsored by the Conference was 
attended byover 100 iede;ra!l agency off idals. 0MB Director and Council 
Vice Chairman James C. Miller 1:11 was one of the speakers. 

The Special Committee on Qhics chaired by Fred F. Fielding 
brought ttogether 40 current and former ;high level government officials 
and government ethics experts, including former counsels to Presidents 
Ford,, Garter, smti IReagan, and several members of Cotngress, for a 
tJisGussion of ethics issues. 

As a co^sponsor with ithe General Services Administration the 
Conference'Gonducted aseminaron managing federal advisory commit- 
tees.. Among the iissyes (discussed were the application of federal 
conflict-of-interest Jaws to advisory comrriittee members and legislative 
initiatiives Jikely to improve implementation of the Act. 
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iAJrtmebi&regulatibn 



At the first colloquy of the year Secretary of Transportation and 
ACUS Council member James H. Burnley. IV defended airline deregula- 
tion as "oneofthegreat populist reforms since World War II." In remarks, 
Secretary Burnley called attention to a doubling of traffic since the Airline 
Deregulation Act of 1978, a dramatic decline in fares in real terms, 30- 
percent growth in Industry employment, and an almost 30-percent 
reduction in fatality rates. Professor Michael Levine of the Yale School 
of Organization and Management basically confirmed these observa- 
tions, but joined the panel's third member, Cornish Hitchcock, in criticiz- 
ing the Department of Transportation's (DOT) willingness to approve 
industry mergers. Mr. Hitchcock, Legal Director of the Aviation Con- 
sumer Action Project, noted that in deregulating entry and pricing. 
Congress did not intend to decrease government surveillance of safety, 
consumer protection, or antitrust enforcement. He endorsed DOT's new 
initiative to issue monthly reports on airline performance but urged 
scrutiny of data submitted by carriers. 



Adrhinistraitivfe Law arid Congress 



In April the Conference organized a colloquy to examine admin- 
istrative law issues facing the 1 00th Congress. Joining Chairman Breger 
on the panel were Senator Charles Grassley, Representative Dan 
Glickman, and Senior Conference Fellow William H. Allen, a specialist in 
constitutional and administrative law. Senator Grassley stressed the 
need for legislation to encourage federal agency useof alternative means 
of dispute resolution. He also argued against creating an Independent 
corps of administrative law judges (ALJs), suggesting that ALJs need 
agency-specific expertise and cannot simply be generalists or "fungible 
commodities." Finally, Senator Grassley urged that government con- 
tractors not be allowed to bill the government for legal expenses incurred 
when the government brings suit against them. Representative Glick- 
man supported the proposal to create an ALJ corps as an appropriate way 
of ensuring the independence of administrative law judges, and ex- 
pressed concern regarding the system of adjudication and appeal 
included in fair housing legislation then before Congress. Mr. Allen 
described the process by which one major administrative reform, legis- 
lation to end races to the courthouse, was recently adopted. 



F^dferal User FeeiS 



Federal user fees was the topic of a day-long symposium 
sponsored by the Conference on May 3, Coordinated by Dr. Thomas 
Hopkins of American University, coauthor of a Conference study on 
federal user fees, the program examined the subject through the eyes of 
several prominent economists, policy analysts, lawyers, and financial 
managers. James C.Miller III, Director of the Office of Management and 
Budget and AC US Vice C hairman, endorsed user fees as part of a "larger 
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effort to make government leaner, more efficient, and more productive." 
Dr. Thomas Gale Moore, a member of the President's Council of 
Economic Advisors, discussed user fees and privatization. Emory 
University Professor Milton Kafoglis focused on the use of user fees as 
a regulatory tool; ACUS member James Richards, Inspector General of 
the Interior Department, explained the findings of several pertinent 
government audits; and Dr. David Lewis of Ottawa offered insights into 
the Canadian government's use of fees. Other panelists included Janet 
Hale of the Department of Transportation; Dr. Everett Ehrlich of the 
Congressional Budget Office; various academics in the field ; and officials 
of the Environmental Protection Agency, the Federal Energy Regulatory 
Commission, and the Nuclear Regulatory Commission. 



Administrative Pr6cesslss 



A statement from President Reagan opened a 1 -day seminar on 
"Current Issues in the Administrative Process" organized in May for 
comissioners of independent agencies. He described these agencies as 
"special institutions which bring together individuals of diverse views, 
expertise, and backgrounds to tackle some of the most legally difficult and 
technically complex regulatory issues of our day." The program, held in 
cooperation with the organization Executive Level IV, featured a range of 
topics and speakers, including ACUS member Peter L. Strauss of 
Columbia Law School, James Curtiss of the Senate Environment and 
Public Works Subcommittee on Nuclear Regulation, Professor Michael 
Levine of the Yale School of Organization and Management, Dr. Vincent 
T. Covello of Columbia University's Center for Risk Communication, and 
Gary Davis of the Office of Government Ethics. Sir Alan Walters, a 
principal architect of Prime Minister Thatcher's economic program, dis- 
cussed how government structure affects the manner by which reforms 
are instituted. ACUS General Counsel Gary Edies addressed recent 
developments in key areas of administrative law, and Conference 
Research Director Jeffrey Lubbers discussed pending research issues. 



Federal Advisory Comm Jttees 

The Conference, together with the General Services Administra- 
tion, co-sponsored the First Annual Conference on Federal Advisory 
Committee Management May 12-13. Participants addressed several 
issues as they relate to federal advisory committees, including the value 
of using citizen expertise from outside the government, management 
initiatives, the application of conflict-of-interest rules, and legislative 
initiatives to amend the Federal Advisory Committee Act. Speakers 
included ACUS member and former Counsel to the President Lloyd N, 
Cutler; Chairman Breger; L. Bruce Laingen, Executive Director of the 
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National Commission on the Public Service; L. James Dean, Director of 
GSA's Committee Management Secretariat; Ray Kline, President of the 
NationalAcaclemyofPublicAdministration;EricGlitzensteinof the Public 
Citizen Litigation Group; Roberta Fede, President of the Federal Advisory 
Committee Management Association; Robert HalsteadofthePresident's 
Council on Management Improvement; and a nu mber of other private and 
government experts on the topic. 



Gonsftitutional GIteqfe 



On September 28, the Conference sponsored a colloquy on the 
case of Morrison v. Olson, in which the Supreme Court affirmed the con- 
stitutionality of the independent counsel statute. Chairman Breger 
hosted a lively panel of experts who delved into the separatron-of-powers 
issues raised by the Court's decision to uphold the appointment of 
"special prosecutors" independentof the Justice Department to investi- 
gate and prosecute serious crimes committted by high executive branch 
officials. Professor Harold Bruff of the University of Texas suggestedthat 
the decision did not infringe on presidential power, as it created onfy a 
limited exception to the rule that federal prosecutors are appointed and 
removed by the President. Douglas Kmiec, Assistant Attorney General 
for the Office of Legal Counsel, argued that an accumulation of similar 
encroachments on presidential authority "may very welt weaken the 
presidency in ways th at are u nacceptabf e to our constitutional stmcture. " 
In contrast, Michael Davidson, Legal Counsel to the U.S. Senate, 
maintained that Morrison was an important affirmation of constitutional 
checks and balances. 



Ethics 



Immediately following President Reagen's veto of the Post- 
Employment Restrictions Act of 1 988, the Conference provided; a fomm 
to assess the matter with a colloquy entitled "Ethics in Government: 
Where Do We Go From Here?" Whitediscussinga broad rangeof ethics 
issues such asfinanciat reporting requirements, tax deferrals, and ethics 
education, the panelists focused: most of their attention on post-employ- 
ment restrictions. Representative Barney Frank, sponsor of the vetoed! 
bill, maintained that the veto would effectively curtail ethics iegislatibn in: 
the near future. Chairman Breger suggested! that the veto afforded an 
opportunity to look anew at the- potential impact of post-employment 
restrictions and fine tune the reforms under consideration., C. Bt)yd:en 
Gray,, Counselor to President Bush, noted! thiat ethics was one of the 
President-elect's chief concerns and pledged that Mr. Bush= wouldi 
propose new ethics legislation shortly after assummg office. 
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Chief judges Edward D. Re, U.S. Court of International Trade, Howard T, 
Markey, U.S. Court of Appeals for Federal Circuit, andLorenA. Smitfi, 
U. S. Claims Court and former Conference Cfiairman at plenary session. 




Diane S, Killory, General Counsel, Federal Communications Commis- 
sion addressing members at the plenary session while members Sally 
Katzen and Neil Eisner look on. 
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Chairman 
Vice Chairman 



Marshall J. Breger 



James C. Miller 



Members Curtis H. Barnette 

Phillip D. Brady 
James H. Burnley IV^ 
Arnold I. Burns^ 
Walter Gellhorn 
Edith D. Hakola=^ 
Trudi M. Morrison 
Daniel Oliver 
R. Carter Sanders 
Otis M. Smith* 
Mark Sullivan III 
Edward L. Weidenfeld 



G0VERNIVIEN1 MEMB^l 



Department of Agriculture 

Department of Commerce 

Commission on Civil Rights 

Commodity Futures Trading Commission 

Consumer Product Safety Commission 

Department of Defense 



John Golden 
Robert H. Brumley II 
William H. Gillers 
Marshall E. Hanbury 
Anne Graham 
Carol G. Dawson^ 
Paul E. Williams^^ 
Robert L. Gilliat 
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Department of Education Wendell L. Willkie Ih 



Department of Energy 
Environmental Protection Agency 

Equal Employment 

Opportunity Commission 

Federal Communications Commission 

Federal Deposit Insurance Commission 

Federal Election Commission 

Federal Energy Regulatory Commission 
Federal Home Loan Bank Board 

Federal Maritime Commission 

Federal Resen/e System 

Federal Trade Commission 

General Services Administration 

Department of Health and Human Sen/ices 

(Food and Drug Administration) 

Department of Housing and 

Urban Development 

Department of the Interior 

Interstate Commerce Commission 

Department of Justice 



Department of Labor 

(Occupational Safety and 

Health Administration) 

Merit Systems Protection Board 

National Aeronautics and 

Space Administration 

National Labor Relations Board 

Nuclear Regulatory Commission 

Occupational Safety and 

Health Review Commission 

Office of Management and Budget 

Office of Personnel Management 



Eric J. Fygi 
Lawrence J. Jensen 
Francis S. Blake^ 

R. Gaull Silberman 
Diane S. Killory 
Roger A. Hood 
Scott E. THOtyiAS^ 
Lawrence M. Noble 
Catherine C. Cook 
Eugene M. Katz 
William L. Van Lenten^ 
John Robert Ewers 
Michael Bradfield 
Terry Calvani 
Robert C. MacKichan 
Clyde C. Pearce, Jr.^ 
Darrel J. Grinstead 
Don M. Newman 
Frank E. Young 

J. Michael Dorse y 
Alan W. Heifetz^ 
Donald H. Pearlman^ 
James R. Richards^ 
Kathleen D. Ribaudo 
Malcolm M. B. Sterrett^ 
Kevin R. Jones 
William Bradford 
Reynolds^ 
Seth D. Zinman 

John A. Pendergrass 
Daniel R. Levinson 
Edward A. Frankle 
John E. O'Brien^ 

WiLFORD W. JOHANSEN 

William C. Parler 
Earl R Ohman, Jr. 
M. Dennis Daugherty^ 
S. Jay Plager 
James M. Strock 
Hugh Hewitt^ 
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Securities and Exchange Commission 

Small Business Administration 

Department of State 

Department of Transportation 

(Federal Aviation Administration) 

Department of the Treasury 

(Internal Revenue Service) 
U.S. International Trade Commission 

U,S. Postal Sen/ice 

Veterans Administration 



Daniel L. Goelzer 
AuLANA L. Peters^ 
Frank S. Swain 
Abraham D. Sofaer 
Neil R. Eisner 
Gregory S. Walden 
E. Tazewell Ellett^ 
Jeanne S. Archibald 
D. Edward Wilson^ 
James J. Keightley 
Ronald A. Cass 
Susan Liebeler^ 
Stephen Ebbert Alpern 
Louis A. Cox^ 
Frederic L. Conway 



MiiiG MiMiiRs 



Warren Belmar 

George A. Bermann 

Kenneth J. Bialkin 

Philip C. Bobbitt 

Elliot Bredhoff 

James H. Burnley IV* 

Joseph A. Cannon 

Betty Jo Christian 

H. RoDGiN Cohen, Jr.^ 

H. CuYTON Cook, Jr."^ 

Eldon H. Crowell 

Lloyd Norton Cutler 

Mitchell E. Daniels, Jr. 

Lewis A. Engman 

Daniel F. Evans, Jr. 

Frank J. Fahrenkopf, Jr. 

Walter Feldesman^ 

Fred F. Fielding 

Ernest Gellhorn 

Michael D. Hawkins 

Ernest B. Hueter^ 

Paul D. Kamenar 



Sally Katzen 
Robert M. Kaufman 
Carolyn B. Kuhl 
Richard J. Leighton 
Bevis Longstreth 
James C. Miller 111^ 
Joseph A. Morris^ 
Alan B. Morrison 
Sallyanne Payton* 
Harvey Lloyd Pitt^ 
Monroe F. Price^ 
R. David Pittle 
Bruce Rabb^ 
Victor G. Rosenblum 
Edward C. Schmults^ 
Peter L. Strauss 
Thomas M. Susman 
Phillip N. Truluck 
Paul R. Verkuil 
Michael B. Wallace 
Harris Weinstein 



43 



il/VISC)N RiiRiSi^ 



ABA Administrative Law Section 

ABA National Conference of 

Administrative Law Judges 

ACTION 

Administrative Office oftfie U,S. Courts 

Advisory Commission on 

Intergovernmental Relations 

Council on Environmental Quality 

Executive Office for Immigration Review 

Executive Office of the President 

Federal Administrative 

Law Judges Conference 

Federal Judicial Center 
Federal Labor Relations Authority 

Federal Mediation & Conciliation Service 

Federal Mine Safety and 

Health Review Commission 

General Accounting Office 

Judicial Conference of the U.S. 

Office of the Federal Register 

Pension Benefit Guaranty Corporation 

Postal Rate Commission 

Selective Service System 

U. S. Claims Court 

U. S. Court of Appeals, Federal Circuit 

U. S. Court of International Trade 

U. S. Court of Military Appeals 



Philip A. F leming 
Willis B. Snell^ 
John M. Vittone 
Marvin H. Morse^^ 
Terry Campo^^ 
L. Ralph Mecham 

David E. Nething 
Dinah Bear 
William R. Robie 
Jay B. Stephens^ 

James P. Timony 
John J. Mathias^ 
Charles W. Nihan 
William E. Persina 
Ruth E. Peters^ 
Theodore M. Chaskelson 
Daniel P. Dozier^ 

Ford B. Ford 
Rollee H. Efros 
Stephen G. Breyer 
Kenneth W. Starr 
John E. Byrne^ 
Royal F. Dellinger 
Janet D. Steiger 
Henry N. Williams 
Marian Blank Horn 
Howard T. Markey 
Edward D. Re 
Robinson O. Everett 
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SENIOR l=ELLC)VVS 



William H. Allen 
Robert A. Anthony 
Clark Byse 
H. Clayton Cook, Jr. 
Kenneth Gulp Davis 
Marion Edwyn Harrison^ 
S. Neil Hosenball 
Cornelius B. Kennedy 
Malcolm S. Mason 
Owen Olpin 



Max D. Pagun 
Sallyanne Paytoni2 
Reuben B. Robertson 1 
Harold L. Russell 
Antonin Scalia 
Loren a. Smith 
Otis M. Smith* 
James E. Wesner 
Richard E. Wiley 
Jerre S. Williams 
Frank M. Wozencraft 
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C. Boyden Gray 

Edith D. Hakola® 

Dennis J. Lehr 

Thomas J. Lykos, Jr. 

William H. McDavid 



Alice L. O'Donnell 
William T. Quillen 
Bruce Rabb^^ 
Ronald E. Robertson 
Stanley Sporkin 



Joseph A. Morris^^ John W. Walker, Jr. 



1. Became public member during 1988. 

2. Term of service ended during 1988. 

3. Became special counsel in 1988. 

4. Became senior fellow in 1988. 

5. Designated Administrative Law Judge. 

6. Resigned during 1988. 

7. Designated Inspector General. 

8. Also served as Council member during 1988. 

9. Also served as special counsel during 1988. 

1 0. Became liaison member from the Federal Bar Association during 1988. 
1 1 -Term of service ended in 1988, no longer a liaison agency. 

1 2. Also served as public member during 1 988. 

13. Designated Board of Contract Appeals member. 
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Former FBI Director William Webster and Conference Chairman Breger 
enjoying the plenary reception. 




Cheryl Matheis ofAARP stating concerns about Medicare peer review 
organizations as Carter G. Phillips, member of the law firm of Sid ley 
Austin, listens. 
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MEMBERS' 



William H. Allerr, Esqurre,, member of the law firmi of Covington & Burling, 
Washington, DC. Public Member t972-82. Senior Fellows lnce.1.982L Cdnnmittee on Judicial 
Review. 

Stephen Ebbert Alpern, Associate General Counsel^ for Labor Law, U.S. Postal 
Service, Washington, DC. Appointed GovernmenlrMemberon January t3, 1988. Committee 
oni Admfnistration. 

Robert A.. Anthorty, Professor of Law,, George Mason. University School of Law, 
Arlington, VA. Chairman of the Administrative Conference of the. United States 1 974-79. 
Consultant on: comparative proceedings for broadcast: licensing!,, 1i9;7Q-71 ; Confidential 
tnfarmation^ tn ^TC Cases (Recommendation 84-6), ■; judicial; d'efefence to agency 
interpretations. Senior Fellow' since 11982., Committee^ on Regulation-. 

Jeanne S., Archlbafd; Deputy Generali Counsel',: Departrriient of the Treasury, 
Washington!, DC. Appointed: Government Mfember on. June 1i3<„ 1988-. Committee on 
Finandal Services; Advisory Committee- on^ Admihistrative' Procedures Under the U.S.- 
Canada Free Trad'e Agreement.. 

Curtis HL Barnette,, Senior Vice President,, General; Counsel; and Secretary, 
Bethlehem Steel Corporation, Bethrehem, PA. Appointed: Council! Member June 6, 1988. 
CommiMeeoniGovernmentaJProcesses.;Advisory/CommitteeoniAdmini 
Under the ULS.- Canada Free Trade- Agreement:. 

Dinah Bear,, GeneraL Counsel,, Council; on Environmental Quality, Washington, 
DC, Liaison' Representative since- 1!98S.. Committee; on AdhiiiTjistration. 

Warren Belmar, Esquire,, member- of; the law firm of Fulbright & Jaworski, 
Washington,. DC. Public Member since 1 986-. Committee on Judicial Review; Committee on 
Fihancial' Services. 

George A. Bermann,, Piiofessor of Law, Columbia.University School of Law, New 
York,, NY.. Consultant on governmentalltorts-Pecommendation 84-7). Public Member since 
1986. Committee- ons Administration; Advisory Committee; on^ Administrative Procedures 
Under the U.S..-Canada. Free. Tradis. Agreement. 

Kenneth J. Bialkin, Esquire, member of the law firm of Skadden, Arps, Slate, 
Meagher Si Flom, New York; NY. (formerly at;Willkie, Farr & Gallagher, New York, NY.). 
Public Member since 1:986^ Committee on; Financial: Sen/ices; (Chairman). 

Francis; S.. BHafcCr Generali Counsel, Environmental Protection Agency, 
Washingtonv DC. Government Member t985>88. Comrrrittee on Regulation. 

Phillp'C. B'obbitt, Professor of Law,, University of Texas Law School, Austin, TX. 
Public Member since 1987: Committee on Adjudication; Committee on Ethics in 
Government.. 

MichaeJlBnadfi:eld,;G'eneraLCounseJ;„Bbard of Governors of the Federal Reserve 
System,, Washington,, DC Gowernmeriit Mem ber since:- T981'. Committee; on Regulation; 
Committee, on Financials Services.. 

Phillip: D. Brad:yv Deputy- Counsel to: the^ Fresidenti, The. White House, 
Washington-. DC. Appointed: Councill Member June 6„ 1988'. Committee on Ethics in 
Governmenfe. 



*During ealendary.ear 1.98S. Affiliatlbnsand;pGsitibns are liisted as of December 31 or 
the date; of termination of Conference, service,, if earlier:. 
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Elliot Bredhoff, Esquire, Senior Partner of the law firm of Bredhoff & Kaiser, 
Washington, DC. Appointed Public Member September 22, 1988. Committee on 
Adjudication. 

Marshall J. Breger, Chairman of the Administrative Conference of the United 
States since 1985. 

Stephen G. Breyer, Judge, United States Court of Appeals for the First Circuit, 
Boston, f\/IA. Liaison Representative (Judicial Conference of the U.S.) since 1981. 
Committee on Adjudication. 

Robert H. Brumley 11, Acting General Counsel, Department of Commerce, 
Washington, DC. Government fvlember since 1987. Committee on Financial Services; 
Advisory Committee on Administrative Procedures Under the U.S. -Canada Free Trade 
Agreement. 

James H. Burnley IV, Esquire, Member of the law firm Shaw, Pittman, Potts & 
Trowbridge, Washington, DC. Public member since 1988. (Former Secretary, Department 
of Transportation) Council Member 1987-1988. Committee on Rulemaking. 

Arnold I. Burns, Deputy Attorney General, Department of Justice, Washington, 
DC. Council Member 1986-1988. Committee on Administration. 

John E. Byrne, Director of the Federal Register, National Archives and Records 
Service, Washington, DC. Liaison Representative 1980-88. Committee on Administration. 

Clark Byse, Professor Emeritus, Harvard Law School, Cambridge, MA. Public 
Member 1968-1982; Senior Fellow since 1982. Committee on Administration. 

Terry Caivani, Commissioner, Federal Trade Commission, Washington, DC. 
Government Member since 1985. Committee on Rulemaking. 

Terry Campo, General Counsel and Director of Legislative Affairs, ACTION, 
Washington, DC. Appointed Liaison Representative on June 1, 1988. Committee on 
Regulation. 

Joseph A. Cannon, President, Geneva Steel Corporation, Prove, UT. (Formerly 
of the law firm of Pillsbury, Madison & Sutro, Washington, DC). Appointed Public Member on 
September 1, 1988. Committee on Regulation. 

Ronald A. Cass, Commissioner, U.S. International Trade Commission, Washing- 
ton, DC. Consultant on: review of ALJ decisions (Recommendation 83-3); Federal Tort 
Claims Act's discretionary function exception ( 1 986-87). Government Member Appointed on 
October 14. 1988. Committee on Adjudication. 

Theodore M. Chaskelson, General Counsel, Federal Mediation and Conciliation 
Service, Washington, DC. Appointed Liaison Representative on November 7, 1988. 
Committee on Administration. 

Betty Jo Christian, member of the law firm of Steptoe & Johnson, Washington, 
DC. Government Member (ICC) 1977-79; Public Member since 1980. Committee on 
Regulation (Chairman). 

H. Rodgin Cohen, Jr., partner with the law firm of Sullivan & Cromwell, New York, 
NY. Public Member 1987-88. Committee on Financial Services. 

Frederic L. Conway, Special Assistant to the General Counsel, Veterans Admini- 
stration, Washington, DC. Government Member since 1983. Committee on Administration. 

Catherine C. Cook, General Counsel, Federal Energy Regulatory Commission, 
Washington, DC. Government Member since 1987. Committee on Regulation. 

H. Clayton Cook, Jr., Esquire, member of the law firm of Cadwalader, Wicker- 
sham & Taft, Washington, DC. Public Member 1980-88. Appointed Senior Fellow on 
August 5, 1988. Committee on Judicial Review (Chairman) 1980-86; Committee on 
Rulemaking; Committee on Administration. 

Louis A. Cox, General Counsel, United States Postal Service, Washington, DC. 
Government Member 1972-88. Committee on Administration. 

Eldon H. Crowell, Esquire, senior partner of the law firm of Crowell & Moring, 
Washington, DC. Consultant on: use of minitrials in federal contract disputes (1986-87); 
Alternatives for Resolving Government Contract Disputes (Recommendation 87- 1 1 ). Public 
Member since 1986. Committee on Administration. 

Lloyd Norton Cutler, Esquire, senior partner of the law firm of Wilmer, Cutler & 
Pickering, Washington, DC. Public Member since 1986. Committee on Regulation; 
Committee on Ethics in Government. 
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Mitchell E. Daniels, Jr., President and Chief Executive Officer, Hudson Institute, 
Indianapolis, IN. Public Member since 1987. Committee on Judicial Review. 

M. Dennis Daugherty, Legal Counsel to the Chairman, Occupational Safety & 
Health Review Commission, Washington, DC. Government Member 1985-88. Committee 
on Judicial Review. 

Kenneth Gulp Davis, Professor of Law, University of San Diego School of Law, 
San Diego, CA. Public Member 1968-82; Senior Fellow since 1982. Committee on 
Rulemaking. 

Carol G. Dawson, Vice Chairman, Consumer Product Safety Commission, 
Washington, DC. Government Member 1985-88. Committee on Governmental Processes. 

Royal F. Dellinger, Deputy Executive Director, Pension Benefit Guaranty Corpo- 
ration, Washington, DC. Liaison Representative since 1985. Committee on Administration. 

J. MichaeS Dorsey, General Counsel, Department of Housing and Urban Devel- 
opment, Washington, DC. Government Member since 1987. Committee on Governmental 
Processes; Committee on Administration. 

Daniel P. Dozier, Legal Counsel, Federal Mediation and Conciliation Service, 
Washington, DC. Liaison Representative 1986-88. Committee on Administration. 

Rollee H. Efros, Associate General Counsel, General Accounting Office, 
Washington, DC. Liaison Representative since 1984. Committee on Administration. 

Neil R. Eisner, Assistant General Counsel, Department of Transportation, 
Washington, DC. Government Member since 1982. Committee on Governmental 
Processes (Vice Chairman); Model Rules Working Group. 

E. Tazewell Ellett, Chief Counsel, Federal Aviation Administration, Washington, 
DC. Government Member 1985-88. Committee on Rulemaking. 

Lewis A. Engman, member of the law firm of Winston & Strawn, Washington, DC. 
Public Member since 1986. Committee on Governmental Processes. 

Daniel F. Evans, Jr., member of the law firm of Baker & Daniels, Indianapolis, IN. 
Public Member since 1984. Committee on Rulemaking. 

Robinson O. Everett, Chief Judge, United States Court of Military Appeals, 
Washington, DC. Liaison Representative since 1984. Committee on Governmental 
Processes. 

John Robert Ewers, Director, Bureau of Administration, Federal Maritime Com- 
' mission, Washington, DC. Government Member since 1985. Committee on Rulemaking. 

Frank J. Fahrenkopf, Jr., Chairman, Republican National Committee, 
Washington, DC. Public Member since 1986. Committee on Governmental Processes. 

Walter Feldesman, Esquire, member of the law firm of Summit, Rovins & 
Feldesman, New York, NY. Public Member 1986-88. Committee on Rulemaking. 

Fred F. FieldUng, Esquire, member of the law firm of Wiley, Rein & Fielding, 
Washington, DC. Special Counsel 1981-86; Public Member since 1986. Committee on 
Governmental Processes; Committee on Ethics in Government (Chairman). 

Philip A. FlerYiing, Esquire, partner of the law firm of Crowell & Moring, 
Washington, DC. Appointed Liaison Representative (American Bar Association Section on 
Administrative Law) on September 1 , 1988. Committee on Regulation. 

Ford B. Ford, Chairman, Federal Mine Safety and Health Review Commission, 
Washington, DC. Liaison Representative since 1986. Committee on Regulation. 

Edward A. Frankle, General Counsel, National Aeronautics and Space Admini- 
stration, Washington, DC. Appointed Government member on September 30, 1988. 
Committee on Administration. 

Eric J. Fygi, Deputy General Counsel, Department of Energy, Washington, DC. 
Appointed Government Member on March 24, 1988. Committee on Judicial Review. 

Ernest Gellhorn, member of the law firm of Jones, Day, Reavis & Pogue, 
Washington, DC. Consultant on: summary judgment in administrative adjudication (Recom- 
mendation 70-3); interlocutory appeal procedures (Recommendation 71-1); public participa- 
tion in administrative hearings (Recommendation 71-6); adverse agency publicity (Recom- 
mendation 73-1); and legislative veto (Recommendation 77-1). Public Member since 1986. 
Committee on Rulemaking (Chairman). 

Walter Gellhorn, Professor Emeritus, Columbia University School of Law, New 
York, NY. Council Member since 1968. Committee on Administration. 
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Wil'iam H. Cillers, SoHcitor, United States Commission on Civil Rights, 
Washington, DC. Government Member since 1986. Committee On Administration. 

Robert L GlJIiat, Assistant General Counsel, Department of Defense, 
Washington, DC. Government Member since 1977. Committee on Adjudication. 

Daniel L. Goelzer, General Counsel, Securities & Exchange Commission, Wash- 
ington, DC. Appointed Government Member on July 25, 1988. Committee on Adjudication. 

John Oolden, Associate General Counsel, Department of Agriculture, Wash- 
ington, D.C. Government Member since 1983. Committee on Regulation (Vice Chairman). 

Anne Graham, Chairman, Consumer Product Safety Commission, Washington, 
DC. Appointed Government Member on July 8, 1988. Committee on Governmental 
Processes. 

0. Boyden Gray, Counsel to the Vice President, Washington, DC. Special 
Counsel since 1981. Committee on Judicial Review; Committee on Rnancial Services. 

Parrel J. Grinstead, Assistant General Counsel, Department of Health and 
Human Services, Washington, DC. Government Member since 1979. Committee on 
Administration (ChairmanJ. 

Edith D. 'Hako'la, General Counsel, iNatlcial Rigtit to Work Legal Defense 
Foundation, inc., Springfield, VA. Council Member 1981-1988. Appointed Special Counsel 
on June 6, 1988. Committee on Adjudication. 

Marshall E. Hanbury, General Counsel, Commodity Futures Trading 
Commission, Washington, DC. Government Member since 1987, Committee on 
Adjudication. 

Marion Edwyn Harrison, Attorney-at-Law, Washington, DC. Council Member 
1971-78; Public Member 1984-85;; Senior iFellow 1985-88. Committee on Governmental 
Processes. 

Michael !D, iHawkins, Esqiiire, Bryan,, Cave, McPheeters & .McRoberts, Phoenix, 
AZ. Appointed iPublic -Member en ■September ,22, 1988. Committee on Bulemaking. 

Alan W. Heifetz, Chief Administrative ^Law Judge, Department ot Housing and 
Urban Development, Wasbington, DC. Government Member (designated ALJ) since 1 986. 
Committee on Adjudication; Moddl iRuies Working Group. 

Hugh iHewitt, General Counsel, Office ;of Person ne'l 'Management, Washington, 
DC. Government .Member 1 986-'88. Comtmittee on ■Govenmmentdl Processes. 

Rpger/A. iHood^ /Assistant ^General Counsel, Federal Deposit llnsurance Corpora- 
tion, Washington, ;DC, Government ^Member since 1'982. Committee ^on Governmental 
Processes; Committee on Financial Services. 

Marian Blank 'Horn, Judge, United States Claims Court, Washington, DC. 
Government Member-(intenior) 1984-S6; Liaison Representative ;since1'986. Committee on 
Governmental iProcesses. 

S. NeiliHoseriball, EsqiiiTe, ^membero'f^the law firm of 'Davis, Grciham & Stiibbs, 
Washington, DC. -Gov^ernment 'Member ((IMASA) 'l!968-85; -Senior ;FeIllQW since 1985. 
Committee on Administpation. 

Ernest B. Hueter, President, National iLegal Center ifor the Public Interest, 
Washington, DC. Public Member 1986-'88. Comm'itteeonJiudidiallRewiew.. 

Lawrence J. Jensen, General 'Counsel, Environmental Protection /Agency, 
Washington, DC. Appointed'GovernmentiMemberiMayS, 1988. Committee on Regulation. 

Wilford W. Jdhansen, -Member, iNational iLabor iRelations 'B©ard, 'Washington, 
DC. Government 'Memberrsince 1985. Committee on JRulemaking. 

Kevin R. .Jones, Deputy Assistant /Attorney (General, Office of -Legal Policy, 
Department of Justice, Washington. iDC. Appointed ^Government fMember on 
December 2, 1988. Committee on ^Governmental Processes. 

Paul D. Kamenar, Director of Litigation, Washington Legal Foundation, 
Washington, DC. PubliclMember since 1-982. Comrriittee on Rulemaking. 

Eugene M. 'Katz, Director, Office of tthe General (Counsel, Pederal iHome sLoan 
Bank Board, Washington, DC. Government Member appointed lOn November .29, 1^988. 
Committee on Financial Services. 

Sally Katzen, Esquire.member-of the law firm (of'Wilmer, Cutler, & Pickering, 
Washington, DC. Appointed Public Member on .^August -'29, =1988. Commi.ttee on Judicial 
Review. 
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Robert M. Kaufman, Esquire, member of the firm Proskauer, Rose, Goetz & 
Mendelsohn, New York, NY. Appointed Public Member on August 29, 1988. Committee on 
Regulation. 

James J. Keightley, Associate Chief Counsel (Litigation), Internal Revenue 
Service, Washington, DC. Government Member since 1986. Committee on Regulation. 

Cornelius B. Kennedy, Esquire. Of Counsel to the law firm of Armstrong, 
Teasdale, Kramer, Vaughn & Schlafly, Washington, DC. Public Member 1972-82; Senior 
Fellow since 1982. Committee on Rulemaking. 

Diane 8. Killory, General Counsel, Federal Communications Commission, 
Washington, DC. Government Member since 1987. Committee on Rulemaking. 

Carolyn B. Kuhl, member of the law firm of Munger, Tolles, & Olson, Los Angeles, 
CA. PublicMember since 1986. Committee on Administration. 

Dennis J. Lehr, Esquire, member of the law firm of Hogan & Hartson, Washington, 
DC. Special Counsel since 1987. Committee on Financial Services. 

Richard J. Leighton, member of the law firm of Letghton & Regnery, Washington. 
DC. Public Member since 1983. Committee on Adjudication (Chairman); Model Rules 
Working Group. 

Daniel R. Levinson, Chairman, Merit Systems Protection Board, Washington, 
DC. Government Member (0PM) 1985; Liaison Representative 1986; Government Member 
(Merit System Protection Board) since 1987. Committee on Governmental Processes. 

Susan W. Liebeler, Chairman, U.S. International Trade Commission, 
Washington, DC. Government Member 1987-88. Committee on Adjudication. 

Bevis Longstreth, member of the law firm of Debevoise & Plimpton, New York, 
NY. Government Member (SEC) 1982-84; Public Member since 1986. Committee on 
Regulation; Committee on Financial Services. 

Thomas J. Lykos, Jr., Minority Counsel, Securities Subcommittee, Senate 
Committee on Banking , Housing and Urban Affairs, Washington, DC. Special Counsel since 
1987. Committee on Financial Services. 

Robert C. MacKichan, Jr., General Counsel, General Services Administration, 
Washington, DC. (ACTION Liaison Representative 1985-87). Appointed Government 
Member on November 3, 1988. Committee on Judicial Review; Committee on Ethics in 
Government. 

Howard T. Markey, Chief Judge, United States Court of Appeals for the Federal 
Circuit, Washington, DC. Liaison Representative since 1982. Committee on Judicial Review; 
Committee on Governmental Processes. 

Malcolm S. Mason, Attorney-at-Law, Washington, DC. Government Member 
(OEO) 1968-73, (HEW) 1973-79; Senior Fellow since 1984. Since 1985, consultant on 
handbook for drafting of federal grant statutes. Committee on Administration. 

John J. Mathias, Administrative Law Judge, U.S International Trade Commission, 
Washington, DC. Liaison Representative (Federal Administrative Law Judges Conference) 
1987-88. Committee on Governmental Processes. 

William H. McDavid, General Counsel, . Chemical Banking Corporation, 
New York, NY. (Formerly Vice President and Counsel, Bankers Trust Company, New York, 
NY.) Special Counsel since 1987. Committee on Financial Sen/ices. 

L Ralph Mecham, Director, Administrative Office of the U.S. Courts, Washington, 
DC. Liaison Representative since 1985. Committee on Adjudication. 

James C. Miller III, Citizen's for a Sound Economy, Washington, DC. Appointed 
Public Member on October 21 , 1988. (Former Director O MB) Council Member 1 981-88 (Vice 
Chairman 1987-88). Committee on Regulation. 

Joseph A. Morris, Esquire, Mid-America Legal Foundation, Chicago, IL. Govern- 
ment Member (0PM) 1981-85; Liaison Representative (USIA) 1986; Special Counsel 
(Former Director, Office of Liaison Sen/ices, Department of Justice) 1987-88. Appointed 
Public Member on October 4, 1988. Committee on Judicial Review. 

Alan B. Morrison, Director, Public Citizen Litigation Group, Washington, DC. 
Public Member since 1930. Committee on Governmental Processes; Committee on Ethics 
in Government. 

Trudi M. Morrison, President, The Morrimount Corporation, Detroit, Ml. (formerly 
located in Arlington, Virginia). Appointed Council Member on June 6, 1988. Committee on 
Governmental Processes; Committee on Ethics in Government. 
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Marvin H. Morse, Administrative Law Judge, Office of the Chief Administrative 
Hearing Officer, Department of Justice, Falls Church, VA. Government Member (OPM) 
1980-82, (SBA) 1982-84; Liaison Representative 1985-87 (ABA National Conference of 
ALJs); Appointed Liaison Representative (Federal Bar Association) on June 8, 1988. 
Committee on Rulemaking; Committee on Adjudication. 

David E. Nething> Majority Leader, North DakdtaState Senate, Jamestown. ND. 
Liaison Representative (Advisory Commission on Intergovernmental Relations) since 1983. 
Committee on Regulation. 

Don M. Newman, Under Secretary, Department of Health and Human Services, 
Washington, DC. Government Member since 1987. Committee on Adjudication. 

Charles W. NIhan, Deputy Director, Federal Judicial Center, Washington, DC. 
Liaison Representative since 1984. Committee on Judicial Review. 

Lawrence M. Noble. General Counsel. Federal Election Commission, 
Washington, DC. Appointed Government Member on August 22, 1988. Committee on 
Judicial Review. 

John E. O'Brien, General Counsel, Nat 3nal Aeronautics and Space 
Administration, Washington, DC. Government Men oer 1985-88. Committee on 
Administration. 

Alice L, O'Donnell, Director, Division of Interjudicial Affairs and Information 
Services, Federal Judicial Center, Washington, DC. Liaison Representative 1976-84; 
Special Counsel since 1984. Committee on Judicial Review. 

Daniel Oliver, Chairman, Federal Trade Commission, Washington, DC. Govern- 
ment Member (Education) 1983; Council Member since 1983. Committee on Adjudication. 

Owen Olpin, Esquire, member of the law firm of O'Melveny & Myers, Los Angeles, 
CA. Public Member 1972-82; Senior Fellow since 1982. Committee on Regulation. 

Earl R. Ohman, Jr., General Counsel, Occupational Safety and Health Review 
Commission, Washington. DC. Appointed Government Member on March 28, 1988. 
Committee on Judicial Review. 

Max D. Paglin, Attorney-at-Law, Washington, DC. Government Member (FCC) 
1968-72, (Atomic Energy Commission) 1972-74. (NRC) 1974-75. Consultant on: implemen- 
tation of ACUS recommendations (1975-76); natural gas shortages (Statement 5 - 1976); 
management seminars for agency officials (1976); agency procedural review (1977). Public 
Member 1978-82; Senior Fellow since 1982. Committee on Judicial Review. 

William C. Parler, General Counsel, Nuclear Regulatory Commission, 
Washington, DC. Government Member since 1987. Committee on Rulemaking. 

Sallyanne Payton, Associate Professor, University of Michigan School of Law, 
Ann Arbor, Ml. Public Member 1980-88. Appointed Senior Fellow October 6, 1988. 
Committee on Administration; Committee on Rulemaking. 

Clyde C. Pearce, Jr., General Counsel, General Services Administration, 
Washington, DC. Government Member 1986-88. Committee on Administration. 

Donald H, Pearlman, Executive Assistant to the Secretary, Department of the 
Interior, Washington, DC. Government Member 1986-88. Committee on Rulemaking (Vice 
Chairman). 

John A. Pendergrass, Assistant Secretary for Occupational Safety & Health 
Administration, Department of Labor, Washington, DC. Government Member since 1987. 
Committee on Regulation. 

William E. Perslna, Acting Solicitor, Federal Labor Relations Authority, 
Washington, DC. Appointed Liaison Representative on October 18, 1988. Committee on 
Adjudication. 

Auiana L. Peters, Commissioner, Securities and Exchange Commission, 
Washington, DC. Government Member 1984-88. Committee on Adjudication. 

Ruth E. Peters, Solicitor, Federal Labor Relations Authority, Washington, DC. 
Liaison Representative 1987-88. Committee on Adjudication. 

Harvey Lloyd Pitt, Esquire, member of the lawfirm of Fried, Frank, Harris, Shriver 
& Jacobson, Washington, DC. Public Member 1986-88. Committee on Adjudication; 
Committee on Financial Services. 

R. David Pittle, PhD, Technical Director, Consumers Union of the United States, 
Mount Vernon, NY. Appointed Public Member on August 29, 1988. Committee on 
Governmental Processes. 
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S. Jay Plager, Administrator, Information and Regulatory Affairs, Office of 
Management & Budget, Washington, DC. Appointed Government Member on July 6. 1988. 
Committee on Rulemaking. 

Monroe F. Price, Dean, Cardozo Law School, New York, NY. Public Member 
1986-88. Committee on Regulation. 

William T, Quillen, Vice President and General Counsel, Howard Hughes 
Medical Institute, Bethesda, MD. Public Member 1982-86; Special Counsel since 1986. 
Committee on Adjudication. 

Bruce Rabb, Esquire, member of the law firm of Stroock & Stroock & Lavan, 
New York, NY. Public Member 1982-86; Special Counsel 1986-88. Reappointed Public 
Member on September 22, 1988. Committee on Adjudication. 

Edward D. Re, Chief Judge. United States Court of International Trade, 
New York, NY. Liaison Representative since 1984. Committee on Rulemaking. 

William Bradford Reynolds, Assistant Attorney General, Civil Rights Division, 
Department of Justice, Washington, DC. Government Member 1984-88. Committee on 
Governmental Processes. 

Kathleen D. Ribaudo, Attorney Advisor to Chairman Heather J. Gradison, 
Interstate Commerce Commission, Washington, DC. Appointed Government Member 
September 15, 1988. Committee on Judicial Review. 

James R. Richards, Inspector General, Department of the Interior, Washington, 
DC. Government Member (Energy) 1984-86; (designated Inspector General since 1987). 
Committee on Governmental Processes. 

Ronald E. Robertson, Professor, School of Law, Pepperdine University, Malibu, 
CA (formerly General Counsel, Department of Health and Human Services. Washington, 
DC.) Public Member 1982-85; Special Counsel since 1985. Committee on Administration; 
Committee on Ethics in Government. 

Reuben B. Robertson ill, Esquire, member of the law firm of Ingersoll & Bloch, 
Washington, DC. Chairman of the Administrative Conference of the United States 1980-81 ; 
Senior Fellow since 1982. Committee on Adjudication. 

William R. Robie, Chief Immigration Judge, Executive Office for Immigration 
Review, Department of Justice, Falls Church, VA. Liaison Representative since 1984. 
Committee on Rulemaking; Model Rules Working Group. 

Victor G. Rosenblum, Professor of Law, Northwestern University School of Law, 
Chicago, IL. Consultant on: citizen complaints (1971); ALJ study (1974-76); and evaluation 
of ALJ performance (1979-85). Public Member since 1982. Committee on Administration; 
Advisory Committee on Administrative Procedures Under the U.S.-Canada Free Trade 
Agreement (Chairman). 

Harold L. Russell, Esquire, member of the law firm of Smith, Gambrell & Russell, 
Atlanta, GA. Council Member 1968-77; Senior Fellow since 1983. Committee on Judicial 
Review, 

Raymond Carter Sanders, Jr., Senior Partner, Sanders & Associates, 
Washington, DC. Appointed Council Member on June 6, 1988. Committee on Judicial 
Review. 

Antonin Scalia, Associate Justice, United States Supreme Court. Washington, 
DC. Chairman of the Administrative Conference of the United States 1972-74; Public 
Member 1978-82; Senior Fellow since 1982. Committee on Governmental Processes. 

Edward 0. Schmults, Senior Vice President for External Affairs and General 
Counsel, GTE Corporation, Stamford, CT. Public Member 1987-88. Committee on Judicial 
Review. 

R. Gauli Silberman, Vice Chairman, Equal Employment Opportunity Commis- 
sion, Washington, DC. Appointed Government Member on January 5, 1988. Committee on 
Governmental Processes; Committee on Administration. 

Loren A. Smith, Chief Judge, United States Claims Court, Washington, DC. 
Chairman of the Administrative Conference of the United States 1981 -85; Senior Fellow since 
1985. Committee on Judicial Review. 

Otis M. Smith, Esquire, Lewis, White & Clay, Detroit, Ml. Public Member 
1972-78; Council Member 1978-88; appointed Senior Fellow on June 6, 1 988. Committee on 
Judicial Review. 
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Willis B. Snell, Esquire, member of the law firm of Sutherland, Asbill & Brennan, 
Washington, DC. Liaison Representative (ABA Administrative Law Section) 1984-88. 
Committee on Regulation. 

Abraham D. Sofaer, Legal Adviser, Department of State, Washington, DC. 
Consultant on change-of-status applications to INS (Recommendation 71-5). Government 
Member since 1985. Committee on Adjudication; Advisory Committee on Administrative 
Procedures Under the U.S. -Canada Free Trade Agreement. 

Stanley Sporkin, Judge, United States District Court for the District of Columbia, 
Washington, DC. Liaison Representative (CIA) 1982-85; Special Counsel since 1986. 
Committee on Rulemaking; Committee on Financial Services (Vice Chairman). 

Kenneth W. Starr, Judge, U.S. Court of Appeals for the District of Columbia, 
Washington, DC. Appointed Liaison Representative (Judicial Conference) on 
October 1 1 , 1988. Committee on Judicial Review. 

Janet D. Steiger, Chairman, Postal Rate Commission, Washington, DC. Liaison 
Representative since 1981. Committee on Rulemaking. 

Jay B. Stephens, Deputy Counsel to the President, The White House, 
Washington, DC. Liaison Representative (Executive Office of the President) 1986-88. 
Committee on Governmental Processes. 

Malcolm M. B. Sterrett, Commissioner, Interstate Commerce Commission, 
Washington, DC. Government Member since 1986. Committee on Judicial Review. 

Peter L. Strauss, Professor of Law, Columbia University School of Law, New 
York, NY.. Consultant on: mining claims on public lands (Recommendation 74-3); impact of 
judicial review on rulemaking (1977-78); and disqualification of decisional officials (Recom- 
mendation 80-4). Government Member (NRC) 1976-77; Public Member since 1982. 
Committee on Judicial Review (Vice Chairman). 

James M. Strock, General Counsel, Office of Personnel Management, Washing- 
ton, DC. Appointed Government Member on July 21, 1988. Committee on Governmental 
Processes. 

Mark Sullivan 111, Associate Director, Presidential Personnel. The White House, 
Washington, DC. Council Member since 1986. Committee on Judicial Review; Committee 
on Financial Services. 

Thomas M. Susman, Esquire, member of the law firm of Ropes & Gray, 
Washington, DC. Public Member since 1980. Committee on Judicial Review (Chairman). 

Frank S. Swain, Chief Counsel for Advocacy. Small Business Administration, 
Washington, DC. Government Member since 1982. Committee on Regulation. 

Scott E. Thomas, Chairman, Federal Election Commission, Washington. DC. 
Government Member 1987-88. Committee on Adjudication. 

James P. Timony, Administrative Law Judge, Federal Trade Commission, 
Washington, DC. Appointed Liaison Representative (First Vice President, Federal Adminis- 
trative Law Judges Conference) on June 1, 1988. Committee on Judicial Review. 

Phillip N. Truluck, Executive Vice President, The Heritage Foundation, 
Washington, DC. Public Member since 1986. Committee on Rulemaking; Committee on 
Ethics in Government, 

William L. Van Lenten, Senior Attorney, Federal Home Loan Bank Board, 
Washington, DC. Government Member 1986-88. Committee on Judicial Review. 

Paul R. Verkuil, President, College of William and Mary, Williamsburg, VA. Con- 
sultant on: pre-enforcement judicial review of rules (Recommendation 74-4); informal 
adjudication (1975-76); intergovernmental communications in informal rulemaking (Recom- 
mendation 80-6); Regulatory Flexibility Act (1981); judicial review of rules in enforcement 
proceedings (Recommendation 82-7); and immigration adjudications (1983-84). Public 
Member since 1982. Committee on Governmental Processes; Committee on Rulemaking. 

John M. Vittone, Office of Administrative Law Judges, Department of Labor, 
Washington, DC. Appointed Liaison Representative (Chairman, American Bar Association 
National Conference of Administrative Law Judges) on September 1, 1988. Committee on 
Rulemaking; Model Rules Working Group. 

Gregory S. Walden, Chief Counsel, Federal Aviation Administration, Department 
of Transportation, Washington, DC. Appointed Government Member on July 15, 1988. 
Committee on Rulemaking. 
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John M. Walker, Jr., Judge, United States District Court for the Southern District 
of New York, New York, NY. Special Counsel since 1986. Committee on Regulation; 
Committee on Financial Services; Advisory Committee on Administrative Procedures Under 
the U.S. -Canada Free Trade Agreement. 

Michael B. Wallace, Esquire, member of the firm Phelps, Dunbar, Marks, Clazerie 
& Simms of Jackson, Mississippi. Public Memberl 984-86 and since 1987. Committee on 
Regulation. 

Edward L. Weidenfeld, Attorney-at-Law, Washington, DC. Council Member 
since 1981. Committee on Regulation. 

Harris Weinstein, Esquire, member of the law firm of Covington & Burling, 
Washington, DC. Public Member since 1982. Committee on Governmental Processes 
(Chairman). 

Jonathan A. Weiss, Director, Legal Services for the Elderly, New York, NY. 
Public Member since 1987. Committee on Adjudication. 

Stephen A. Weltzman, Attorney-at-Law, Birch, Stewart, Kolasch & Birch, 
Falls Church, VA. Public Member 1984-88. Committee on Regulation. 

James E. Wesner, Esquire, member of the law firm of Ginsburg, Feldman, Weil & 
Bress, Washington, DC. Public Member 1974-82; Senior Fellow since 1982. Committee on 
Adjudication. 

Richard E. Wiley, Senior Partner of the law firm of Wiley, Rein & Fielding. 
Washington, DC. Council Member 1973-77; Public Member 1979-84; Senior Fellow since 
1984. Committee on Governmental Processes. 

Henry N. Williams, General Counsel, Selective Service System, Washington, 
DC. Government Member (SSS) 1971-75; Liaison Representative since 1975. Committee 
on Adjudication. 

Jerre S. Williams, Judge, United States Court of Appeals for the Fifth Circuit, 
Austin, TX. Chairmanof the Administrative Conference of the United States 1968-70; Public 
Member 1972-78; Senior Fellow since 1982. Committee on Judicial Review. 

Paul E. Williams, Chairman, Armed Services Board of Contract Appeals, Depart- 
ment of Defense, Falls Church, VA. Appointed Government Member January 8, 1988 
(designated Board of Contract Appeals Member). Committee on Administration. 

Wendell L. Willkie II, General Counsel, Department of Education, Washington, 
DC. Government Member 1986-88. Committee on Governmental Processes. 

D. Edward Wilson, Acting General Counsel, Department of the Treasury, 
Washington, DC. Government Member 1987-68. Committee on Financial Services. 

Frank M. Wozencraft, Esquire, member of the law firm of Baker & Botts, 
Houston, TX. Council Member (Vice Chairman) 1968-71; Public Member 1975-80; Senior 
Fellow since 1982. Committee on Regulation. 

Frank E. Young, Commissioner, Food and Drug Administration, Department of 
Health and Human Services, Rockville, MD. Government Member since 1987. Committee 
on Rulemaking. 

Seth D. Zinman, Associate Solicitor, Department of Labor, Washington, DC. 
Government Member since 1981. Committee on Judicial Review. 



RESiiRClOONSUjIilNiS 



Alfred 0. Aman, Jr., Professor of Law, Cornell Law School, Ithaca, NY. Consult- 
ant on: enforcement of petroleum price regulations (Recommendation 80-2); since 1986, 
handling of applications under the bank holding company act by the Federal Reserve Board 
(Recommendation 88-3). 

Frederick R. Anderson, Professor of Law, Washington College of Law, American 
University, Washington, DC. Consultant on revolving funds for remedial and compensatory 
purposes. 

Dennis S. Aronowitz, Professor of Law and Director, Morin Center for Banking 
Law Studies, Boston University School of Law, Boston, MA. Consultant on: Renegotiation 
Act (Recommendation 70-5); banking agency informal regulatory techniques (since 1986). 
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Michael Baram, Director, Center for Law & Technology, Boston University School 
of Law, Boston, MA. Consultant on risk communication as a regulatory approach. 

Lawrence G. Baxter, Professor of Law, Duke University Law School. Since 1987, 
consultant on resolution of claims against savings recieverships (Recommendation 88-8). 

Richard J. Bednar, Esquire, Crowell & Moring, Washington, DC. Pro bono 
consultant on use of ADR by agency contracting officers. 

Richard K. Berg, Senior Counsel, Multinational Legal Services, P.C., 
Washington, DC. General Counsel of the Administrative Conference of the United States 
(1971-87). Consultant on: subpoena powers in formal agency proceedings (Recommenda- 
tion 74-1); statutory and regulatory inhibitions to agency use of arbitration (since 1987); ap- 
plication of conflict-of-interest laws to federal advisory committee members. 

Charles A. Bethel, Mediator, Takoma Park, Maryland. Consultant on: Training of 
federal officials in ADR. 

Frank S. Bloch, Professor, School of Law, Vanderbilt University, Nashville, TN. 
Consultant on use of medically trained deciders in disability cases. 

Harold H. Bruff, Professor of Law, University of Texas School of Law, Austin, TX. 
Consultant on: mandatory retirement of presidential appointees (Recommendation 76-1); 
legislative veto (Recommendation 77-1); arbitration in federal programs (Recommendation 
87-5); presidential review of agency rulemaking (Recommendation 88-9). 

William J. Chambliss, Professor, Department of Sociology, George Washington 
University, Washington, DC. Consultant on impact of ethics laws on recruitment of 
presidential appointees. 

Michael P. Cox, Dean, Thomas M. Cooley Law School, Lansing, Ml. Consultant 
on: discipline of attorneys practicing before federal agencies (Statement 8 - 1 982); feasibility 
of a center for state administrative law ( 1 986); model rules of practice for agency adjudication. 

Colin S. Diver, Associate Dean, Boston University School of Law, Boston, MA. 
Consultant on: civil money penalties (Recommendation 79-3); policy articulation 
(Statement 9 - 1 983); since 1984, division of roles in joint federal/state regulatory programs. 

E. Donald Elliott, Professor of Law, Yale Law School, New Haven, CT. Since 
1986, consultant on judicial remands of cases to administrative agencies. 

Samuel Estreicher, Professor of Law, New York University School of Law, New 
York, NY. Since 1986, consultant on federal agency nonacquiescence in decisions of 
reviewing courts. 

Michelle L Gilbert, Esquire, member of the firm Akin, Gump, Strauss, Hauer & 
Feld, Washington, DC. Pro bono consultant on agency use of settlement judges 
(Recommendation 88-5). 

Margaret Gilhooley, Professor of Law, Seton Hall University School of Law, 
Newark, NJ. Consultant on agency practices in indexing and making available their 
adjudicatory decisions. 

Clayton P. Gillette, Professor of Law. Boston University School of Law, Boston, 
MA. Consultant on:, user fees (Recommendation 87-4); since 1987, valuation of human life 
in regulatory decisionmaking (Recommendation 88-7). 

Frank P. Grad, Director, Legislative Drafting Research Fund, Columbia University 
School of Law, New York, NY. Since 1986, consultant on federal government 
indemnification of government contractors (Recommendation 88-2). 

Susan G. Hadden, Professor, Lyndon B. Johnson School of Public Affairs, 
University of Texas, Austin, TX. Consultant on computers and community right to know. 

Philip J. Harter, Attorney-at-Law, Washington, DC. Consultant on: negotiated 
rulemaking (Recommendation 82-4); alternatives to regulation (1982-84); alternative dispute 
resolution (Recommendation 86-3); code of conduct for presidential transition workers 
(Recommendation 88-1); encouraging settlements by protecting mediator confidentiality 
(Recommendation 88-1 1). 

Thomas D. Hopkins, Professor of Economics, Rochester Institute of Technology, 
Rochester, NY. Consultant on: user fees (Recommendations 87-4); since 1987, valuation 
of human life in regulatory decisionmaking (Recommendation 88-7). 

Daniel Joseph, Esquire, member of the law firm of Akin, Gump, Strauss, Hauer 
& Feld, Washington, DC. Since 1986, pro bono consultant on agency use of settlement 
judges (Recommendation 88-5). 
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TSmothy S. Jost, Professor, College of Law, Ohio State University, 
Columbus, OH. Consultant on role of peer review organizations in the Medicare program. 

Eleanor D. Kinney, Director, Program for Law, Medicine, and the Health Care 
Industry, Indiana University School of Law, Indianapolis, IN. Consultant on: Medicare 
appeals (Recommendation 86-5); national coverage determinations under Medicare 
(Recommendation 87-8); the Medicare program - - aspects of procedure and federalism. 

Andreas F. Lowenfeld, Professor of Law, New York University School of Law, 
New York, NY. Consultant on dispute resolution mechanisms under the US-Canada Free 
Trade Agreement. 

William V. Luneburg, Professor of Law, University of Pittsburgh School of Law, 
Pittsburgh, PA. Consultant on: petitions for rulemaking (Recommendation 86-6); agency 
use of private attorneys (Recommendation 87-3); the federal employee grievance and 
personnel appeals process. 

Jonathan R, Macey, Professor of Law, School of Law, Cornell University, 
Ithaca, NY. Since 1986, consultant on regulation of bank failures. 

Michael P. Malloy, Professor of Law, Fordham University, New York, NY. 
Consultant on adjudication practices and procedures of the federal banking agencies 
(Recommendation 87-12); administration of the Securities Exchange Act of 1934 by the bank 
regulatory agencies. 

David A. MartSn, Professor of Law, University of Virginia School of Law, 
Charlottesville, VA. Consultant on asylum adjudication procedures. 

Richard l\1ays, Esquire, Vice President, ICF Incorporated, Fairfax, VA. 
Consultant on arbitration In environmental enforcement. 

Geoffrey P. Miller, Professor of Law, University of Chicago School of Law, 
Chicago, IL. Since 1986, consultant on regulation of bank failures. 

Marguerite S. Millhauser, Esquire, Washington, DC. Consultant on ADR 
Roundtables for federal officials. 

Benjamin Mintz, Professor, School of Law. Catholic University of America, 
Washington, DC. Consultant on updating Guide to Federal Agncy Rulemaking. 

Thomas D. Morgan, Professor of Law, Emory University School of Law, Atlanta, 
GA. Consultant on: ratemaking delay (Recommendation 78-1); conflict of interest for 
government officials (Recommendation 79-7); examination of "regulatory budget" concept 
(1985-87); revision of federal financial disclosure requirements, 

James A.R. Nafzlger, Professor, College of Law, Willamette University, Saiem, 
OR. Consultant on reviewability of consular officers' denials of visa applications. 

Ralph C. Nash, Professor of Law, National Law Center. George Washington 
University, Washington, DC. Consultant on ADR training. 

David S. North, Project Director, TransCentury Development Associates, 
Washington, DC. Consultant on a review of the alien legalization program. 

Gregory L. Ogden, Professor, School of Law, Pepperdine University, Malibu, CA. 
Consultant on agency standards of conduct for employees. 

Henry H. Perrott, Jr., Professor of Law, Villanova University School of Law, 
Villanova, PA. Consultant on: experience with negotiated rulemaking 
(Recommendation 85-5); federal agency use of computers in acquiring and releasing 
information (Recommendation 88-10). 

Richard L Revesz, Professor of Law, New York University School of Law, 
New York, NY. Since 1986, consultant on federal agency nonacqulescence in decisions of 
reviewing courts. 

Robert N. Roberts, Professor, Department of Political Science, James Madison 
University, Harrisonburg, VA. Consultant on government ethics matters. 

Ronald D. Rotunda, Professor of Law, University of Illinois College of Law, 
Champaign, IL. Consultant on agency use of private attorneys (Recommendation 87-3); 
government ethics briefing book. 

Thomas O. Sargentich, Professor of Law, Washington College of Law. American 
University, Washington, DC. Since 1986, consultant on judicial review of preliminary 
challenges to agency action (Recommendation 88-6). 

Peter H. Schuck, Professor of Law, Yale Law School, New Haven, CT. Consult- 
ant on: formulation of policy through exceptions process (Statement 10 - 1983); judicial 
remands of cases to administrative agencies (since 1986). 
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Jay M. Shafritz, Professor, Graduate School of Public and International Affairs, 
University of Pittsburgh, Wexford, PA. Consultant on the federal employee grievance and 
personnel appeals process. 

Peter M. Shane, Professor of Law, University of Iowa College of Law, Iowa City, 
lA. Consultant on congressional access to confidential agency information. 

Sidney A. Shapiro, Professor of Law, University of Kansas School of Law, 
Lawrence, KS. Consultant on: OSHA rulemaking (Recommendation 87-1); regulation by 
OSHA (Recommendation 87-10); federal regulation of biotechnology. 

Stuart A. Smith, Esquire, Shea & Gould, New York, NY. Pro bono consultant on 
deferred taxation for conflict-of-interest divestitures (Recommendation 88-4). 

Marianne K. Smythe, Professor of Law, University of North Carolina School of 
Law, Chapel Hill, NC. Since 1986, consultant on Commodity Futures Trading Commission's 
dispute resolution procedures for adjudicating reparations cases. (Statement 13, 1988). 

Diane M. Stockton, Fairfax, VA. Consultant on ADR (Recommendation 87-11) 
and Administrative Procedures Under the U.S.-Canada Free Trade Agreement. 




Council member Trudi M. Morrison President of The Morrimount Corpo- 
ration intent on presentation of recommendation at plenary session. 
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APPENDIX C - STAFF OF THE 
OFFICE OF THE CHAIRMAN 



Chairman Marshall J. Breger 
Seniar Special Assistant to the Chairman Catherine Z. Gildenhorn* 

Neil J. Kritz 
Secretary to the Chairman Dorothea R. Collins 



Executive Director William J. Olmstead 
General Counsel Gary J. Edles 
Research Director Jeffrey S. Lubbers 
Deputy Research Director Michael W. Bowers 
Distinguished Visiting Fellow Wallace P. Warfield 
Senior Attorney Charles E. Pou, Jr. 
Staff Attorneys Mary Candace Fowler 
Sara A. Gordon* 
Kevin L. Jessar 
Nancy G. Miller 
Brian C. Murphy 
David M. Pritzker 
Deborah G. Ross* 
Director of Administration Daniel F. Mann 
Administrative Officer Norma B. Smith 
Librarian/Information Officer Jean R. Conrad 
Library Technician Carole B. Brown 
Systems Administrator Gloria J. Coffey 

Secretarial Staff Sharon. D. Anderson 
GiNA K. Jackson 
Jennifer E. U\Bonte* 
Susan M. Mack 
Eunice M. Sample 
Karyn a. Zaayenga* 
Receptionist Theresa Charlene Young 
Legal Intern Linda Roy-Snowball 
Paralegal Specialist Robert H. Portnoe* 
Clerk Typists Bertha C. Brown 

Matthew M. Crisping* 



Resigned in 1988. 
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Staff attorney Brian C. Murphy conversing with consultant Richard K. 
Berg, 




Vasiliy Vlasihin, Head of Legal Studies, Insititute of U.S. & Canadian 
Studies, USSR Academy of Sciences talking with Chairman Bregen 
Special Assistant NeilJ. Kritz, Craig Baab, American Bar Association, 
and William J, Olmstead, Executive Director of the Conference at a 
meeting with Soviet legal officials. 
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APPENDIX D - ORGANIZATION 
AND OPERATION 



The Administrative Conference of the United States identifies 
causes of inefficiency, delay, and unfairness in administrative proceed- 
ings affecting private rights and recommends improvements to the 
President, federal agencies, the Congress, and the courts. Established 
as a permanent independent federal agency by the Administrative 
Conference Act of 1964 (5 U.S. Code 571-576), the Conference was 
activated by the appointment of its first Chairman in January 1968. The 
bylaws and statutes governing the organization and operation of the 
Conference appear in this report's Appendices G and H, respectively. 

The Conference is a membership organization consisting of 
three related parts: the Office of the Chairman, the Council, and the 
Assembly. 



THEQPFICEOFI^HEeHAIRMAN 



The Chairman of the Administrative Conference is the chief 
executive of the Conference and its only compensated member. Ap- 
pointed by the President, with the advice and consent of the Senate, the 
Chairman serves for a term of 5 years. Marshall J. Breger, the seventh 
Chairman of the Administrative Conference, was appointed by President 
Ronald Reagan on October 17, 1985. 

The Chairman, with the approval of the Council, appoints the 
public members of the Conference. He presides at plenary sessions of 
the Assembly and at Council meetings, and is the official spokesman for 
the Conference in relations with the President, the Congress, the 
judiciary, the agencies, and the public. The Chairman has authority to 
investigate matters brought to his attention by individuals inside and 
outside government, and to designate subjects for Conference recom- 
mendations. The Chairman is served by a small permanent staff, which 
furnishes administrative and research support to the Assembly and 
committees of the Conference, provides guidance and assistance to 
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research consultants, and helps the Chairman in securing implementation 
of recommendations and in providing advice and assistance to agencies 
and to committees of the Congress. 



iiiigiNiii 



The Council consists of the Chairman and 1 other members, not 
more than one-half of whom may be employees of federal agencies, who 
are appointed by the President for 3-year terms. The Council performs 
functions similar to those of a corporate board of directors. It calls plenary 
sessions of the Conference and fixes their agendas, recommends 
subjects for study, receives and considers reports and recommendations 
before they are considered by the Assembly, and exercises general 
budgetary and policy supervision. 

In 1987, President Reagan appointed James C. Miller III, Direc- 
tor of the Office of Management and Budget, to the position of Vice 
Chairman, and James H. Burnley IV, Secretary of Transportation, to a 
position on the Council. Council Member William R. Jackson resigned, 
leaving a total of nine council members in addition to the Chairman at the 
end of 1 987. 



iii issiMBi^ 



Str|i|{gi^^Jtji||^^ 



The members of the Conference, when meeting in plenary 
session, constitute the Assembly of the Conference. The number of 
members, by statute, may not be fewer than 75 nor more than 1 01 .^ At 
the end of 1988, the Conference had 89 members. In addition to the 
Council, members fall into three groups: (i) those designated by statute; 
(ii) those designated by the President; and (iii) those appointed by the 
Chairman. In addition, a number of individuals serve in a non-voting 
status as liaison representatives, senior fellows, or special counsels. 



[Statutory Memlpers 



The Administrative Conference Act confers membership upon 
the chairman of each independent regulatory board or commission or a 
person designated by the agency (5 U.S. Code 573(b)(2)). The boards 
and commissions having statutory members include: 

Commodity Futures Trading Commission 
Consumer Product Safety Commission 
Federal Communications Commission 
Federal Election Commission 



1 . Prior to amendment of the Administrative Conference Act by Public Law 99- 1 70 on 
October 11, 1986, the maximum number of members had been set at 91. 
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Federal Energy Regulatory Commission 
Federal Home Loan Bank Board 
Federal Maritime Commission 
Federal Reserve System 
Federal Trade Commission 
Interstate Commerce Commission 
National Labor Relations Board 
Nuclear Regulatory Commission 
Securities and Exchange Commission 



f^gorici^s Dojsjgrtat^d by 



The Administrative Conference Act grants membership to the 
head (or the designee of the head) of each executive department or other 
administrative agency designated for this purpose by the President 
(5 U.S. Code 573(b)(3)). Under this authority, the President has 
designated 13 Cabinet departments for membership, and the Council has 
acted to provide 5 additional memberships from 4 of these departments 
having subcomponents with special regulatory responsibilities. In addi- 
tion, in 1988, rotating memberships were held by the Department of 
Housing and Urban Development for an administrative law judge and by 
the Department of the Interior for an inspector general. The Council also 
authorized in 1988 a rotating membership position for a member of a 
board of contract appeals. The President has also designated 14 other 
administrative agencies for membership, including the Merit Systems 
Protection Board and the U.S. International Trade Commission, both of 
which had held liaison representative status prior to 1 987. One of these 
35 positions was vacant at the end of 1 988. 

Cabinet departments include: 

Department of Agriculture 
Department of Commerce 
Department of Defense (includes member of Board of 

Contract Appeals) 
Department of Education 
Department of Energy 
Department of Health and Human Services 

(includes Food and Drug Administration 

and an additional membership position) 
Department of Housing and Urban Development 

(includes administrative law judge) 
Department of the Interior (includes inspector general) 
Department of Justice 
Department of Labor (includes Occupational 

Safety and Health Administration) 
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Department of State 

Department of Transportation (includes Federal 

Aviation Administration) 
Department of the Treasury 

(includes Internal Revenue Service) 

Administrative agencies include: 

Commission on Civil Rights 

Environmental Protection Agency 

Equal Employment Opportunity Commission^ 

Federal Deposit Insurance Corporation 

General Services Administration 

Merit Systems Protection Board^ 

National Aeronautics and Space Administration 

Occupational Safety and Health Review Commission 

Office of Management and Budget 

Office of Personnel Management 

Small Business Administration 

U.S. International Trade Commission^ 

U.S. Postal Sen/ice 

Veterans Administration 



publid Members I 

This group consists of members appointed for 2-year terms by 
the Chairman, with the approval of the Council. These "non-government" 
members, who are required by the Administrative Conference Act to 
comprise not less than one-third nor more than two-fifths of the total 
membership, are selected to provide broad representation of the views 
of private citizens of diverse experience. They are chosen from among 
members of the practicing bar, scholars in the field of administrative law 
or government, and others specially informed with respect to federal 
administrative procedure. They are reimbursed for travel expenses but 
otherwise serve without compensation. 

At the close of 1988 the public members numbered 37. Public 
members are limited to no more than four terms of continuous service 
(1 C.F.R. 302.2(b)). 

In 1986, the bylaws of the Conference were amended to require 
that the terms of one-half of the public members expire in each calendar 
year, replacing the prior requirement that all terms expire in even- 
numbered years. During 1987, the Chairman designated by random 
selection those current members whose terms expire on June 30, 1 989. 
The terms of all other incumbent public members expired on 
June 30, 1988. 



1 . Position vacant during 1 988. 

2. Formerly liaison represntataive status. 
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penior F^ellows I 

Under section 2(e) of the bylaws (1 C.F.R. 302.2(e)), former 
chairmen of the Conference and individuals who have served for 8 or 
more years as members are eligible for 2-year appointments as senior 
fellows. Senior fellows are assigned to committees and participate in 
other Conference functions as members, but have no vote. 



jLigison Bepregqntatlyes 



The Chairman, with the approval of the Council, may make 
liaison arrangements with representatives of the Congress, the judiciary, 
federal agencies not otherwise represented in the Conference, and 
professional associations (1 C.F.R. 302.4). Individuals who serve in 
such a capacity participate in the activities of the Conference, having 
privileges of the floor at committee meetings and plenary sessions, but 
have no vote. At the close of 1 988 the number of liaison representatives 
numbered 23. Organizations with liaison representation are: 

Judiciary 

Administrative Office of the U.S. Courts 

Federal Judicial Center 

Judicial Conference of the U.S. 

U.S. Claims Court 

U.S. Court of Appeals for the Federal Circuit 

U.S. Court of International Trade 

U.S. Court of i\yiilitary Appeals 



Federal Agencies 



ACTION 

Advisory Commission on Intergovernmental Relations 

Executive Office for Immigration Review 

Council on Environmental Quality 

Executive Office of the President 

Federal Labor Relations Authority 

Federal Mediation and Conciliation Service 

Federal Mine Safety and Health Review Commission 

General Accounting Office 

Office of the Federal Register 

Pension Benefit Guaranty Corporation 

Postal Rate Commission 

Selective Service System 
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Professional Associations 



ABA Administrative Law Section 

ABA National Conference of Administrative Law Judges 

Federal Administrative Law Judges Conference 



Sp^cfal Counsels 



From time to time, the Chairman designates individuals to the 
position of Special Counsel to the Administrative Conference. These 
persons, who do not serve under any of the other official membership 
designations, advise and assist the membership in areas of their special 
expertise. Twelve Special Counsel appointments were in effect for 
portions of 1988. (See Appendix A for list of Special Counsels.) 



jOpe riaj ion of the Asserh t) jy 



The Assembly, which has ultimate authority over all activities of 
the Conference, operates much like a legislative body. Through the 
adoption of bylaws, the Assembly has established six standing commit- 
tees to work on individual Conference projects. In addition, the Chairman 
from time to time establishes "special" committees to concentrate on 
certain timely issues, and two such committees were created in 1 987: the 
Special Committee on Financial Affairs and the Special Committee on 
Ethics in Government. The committees are the most important compo- 
nent of the process that leads to the adoption of Conference recommen- 
dations, since it is at the committee level that consultants' reports are first 
analyzed and proposed recommendations are formulated. 
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Committees meet periodically to plan and guide research by 
academic and professional consultants and by the Chairman's profes- 
sional staff. On the basis of this research, along with public and agency 
input through written comments and, where appropriate, public hearings, 
the committees frame proposed recommendations for consideration by 
the Assembly. When a study and tentative recommendation have been 
prepared, these are circulated to the affected agencies and announced 
to the public for comment, then reexamined by the committee in light of 
the replies. 

After final committee approval, a proposed recommendation is 
transmitted to the Council and then to the Assembly for consideration in 
plenary session. The Assembly may either adopt the recommendation 
in the form proposed by the committee, amend the recommendation, 
refer it to committee, table it, or reject it entirely. 
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Since January 1968, the Assembly of the Conference has 
adopted 137 recommendations. Eleven recommendations were adopted 
during 1988. Occasionally, the Assembly acts to state its views on a 
particular matter without making a formal recommendation on the 
subject. Twelve of these "statements" have been adopted by the 
Conference since 1968. One statement was adopted in 1988. The 
recommendations and the statement of the Conference adopted during 
1988 are reproduced in full in Appendix E of this report. 

The official actions of the Conference, along with related re- 
search reports, are published in the annual series Administrative Confer- 
ence OF THE United States: Recommendations and Reports. Recommendations 
and statements (but not reports) are also published in the Federal Register, 
and those of continuing interest in the Code of Federal Regulations Title 
1. Parts 305 and 310. 



Eijiliittei A^^ 



The COMMrrTEE ON ADJUDICATION, chaired by Richard J. Leighton, 
devoted most of its effort to a study of administrative law issues involving 
the use of medical peer review organizations in the Medicare program. 

The central feature of this study, prepared by Timothy S. Jost, 
Professor of Law at Ohio State University, was a recommendation for 
changes in the way peer review organizations (PROs) and the Depart- 
ment of Health and Human Services jointly propose and adjudicate sanc- 
tions against physicians and providers who are charged with providing 
improper care or unnecessary services in the Medicare program. 

The Committee proposed a recomTnendation for the December 
plenary session that was debated, but ultimately deferred to the next 
sessiion . The medical commu nity has paid a great deal of attention to the 
recommendation, which should be on the agenda in the June 1989 
iplenafy session. 

Committee research plans for 1989 include two immigration- 
t;elated studies: adjudcation of legalization appiications and reviews of 
consular deniaJs of v^isa applications. 



The COMMITTEE ON ADMINISTRATION, chaired by Darrel J. Grin- 
stead, completed research on three projects leading to Conference 
action in 1988.. Tihe Committee's primary focus during that period 
involved 'issues in federal agencies' use of alternative means of dispute 
resolution (ADR). One study, done pro bono by Daniel Joseph and 
iMichelle Gtlb;eft ol it!he Waslhtrngton office of the firm of Akin, Gump, 
Stiraufss, Hauer & Feld, furnished guidelines on the use of settlement 
judges. The study, and the resulting Conference recommendation, call 
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for federal agencies to offer the services of a separate settlement judge- 
not the presiding judge in the case-to help the parties reach agreement. 
The recommendation also suggests procedures for implementing the 
settlement judge device. A second report, by Philip J. Harter of 
Washington, DC, also addresses ADR issues. It studies legal and policy 
issues affecting confidentiality of information divulged to mediators or 
other neutrals inthe course of settlement negotiations. The resulting rec- 
ommendation contains a model confidentiality rule for federal agencies. 
A third study for the Conference, by Marianne K. Smythe, led to a 
Conference statement on resolution of claims against commodities 
brokers and similar reparations cases. 

Committee research plans for 1989 include studies of 
the use of medically trained decisionmakers in federal disability programs 
and potential roles and training for agency contracting officers in 
implementing ADR methods to avert or resolve procurement disputes. 




Chairman Committee on Administration Barrel J. Grinstead greeting 
Supreme Court Justice Anthony Kennedy with Conference Chairman 
Marshall J. Breger and Executive Director William J. Olmstead in the 
back. 

THE SPECIAL COMMITTEE ON ETHICS IN GOVERNMENT, chaired by 
Fred F. Fielding, focused its attention in 1988 on conflict-of-interest 
issues related to the presidential transition period and the staffing of a 
new administration. The Committee recommended a code of ethical 
conduct for presidential transition workers designed to prevent misuse of 
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inside information both during and after the transition. The recommen- 
dation, approved by the Conference, served as the basis for Transition 
Standards of Conduct adopted by President-elect Bush and was incor- 
porated in President Reagan's memorandum to heads of departments 
and agencies on this subject. The Committee also proposed an amend- 
ment to the internal Revenue Code to permit deferring payment of taxes 
on gains realized when appointees to high level government positions are 
required to divest property to satisfy federal conflict-of-interest 
requirements. 

Ongoing committee projects include studies of the Ethics in 
Government Act's executive branch public financial disclosure require- 
ments, by Professor Thomas D. Morgan of Emory University School of 
Law and of appropriate conflict-of-interest rules for federal advisory 
committees by Richard K. Berg, Esq. 



THE SPECIAL COMMITTEE ON FINANCIAL SERVICES, chaired by 
Kenneth J. Bialkin, of Skadden, Arps, Slate, Meagher & Flom, had a 
highly productive year, beginning with a review of the adjudication 
practices and procedures of the federal bank regulatory agencies, 
conducted by Professor Michael P. Malloy of Fordham University Law 
School. The Special Committee also studied the Federal Reserve 
Board's handling of applications for the formation or acquisition of banks 
or nonbanking interests under the Bank Holding Company Act, for which 
a report was prepared by Professor Alfred C. Aman, Jr., of Cornell 
University Law School. Professor Aman's report became the basis for 
ACUS Recommendation 88-3. 

The Special Committee concluded the year with a review of the 
procedures governing the administrative adjudication of claims against 
savings institution receiverships, based on a study by Professor Law- 
rence G. Baxter, of Duke University Law School. Professor Baxter's 
report was cited by the Supreme Court in Coit Independence Joint 
Venture v. Federal Savings and Loan Insurance Corporation, 1 09 S. Ct. 
1361, and became the basis for ACUS Recommendation 88-8. The 
report received widespread attention on Capitol Hill and in the banking 
regulatory agencies. 



In 1 988 the COMMITTEE ON GOVERNMENTAL PROCESSES, chaired 
by Harris Weinstein , worked on two projects that led to recommendations 
the Administrative Conference adopted. Recommendation 88-2, adopted 
at the June plenary session, deals with indemnification of government 
contractors. Professor Frank Grad of the Columbia University School of 
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Law was the consultant on this recommendation. Recommendation 88- 
1 0, based on a study conducted by Professor Henry H. Perritt, Jr., of the 
Villanova University School of Law and adopted in December, addresses 
federal agencies' use of computers for the acquisition and release of 
information. Professor Susan Hadden of the Lyndon B. Johnson School 
of Public Affairs of the University of Texas prepared a supplementary 
report focusing on the Community Right-to-Know Act. 

The Committee also examined procedures by which agencies 
decide whether to indemnify government contractors against liability 
claims by third parties. Such claims may arise when a third party is injured 
or damaged by a product or service supplied by the contractor. Several 
agencies have statutory authority to include indemnification provisions in 
their contracts. 

Recommendation 88-2 identifies factors agencies should con- 
sider when determining whetherto indemnify a contractor against claims. 
The recommendation suggests interagency cooperation where an agency 
has insufficient technical expertise to assess the degree of risk in 
deciding whetherto indemnify. It also calls for compilation of information 
on existing indemnity clauses and any claims under them. 

A third area for the Committee involved the impact of evolving 
information technology on agencies' programs. At the December plenary 
session, the Conference adopted a recommendation (88-10) offering 
guidance to agencies that are considering whetherto use computers to 
acquire or release information. The recommendation states general 
principles to assist agencies in fulfilling their obligations under the 
Freedom of Information Act when information is maintained in electronic 
form . The Conference also urged agencies to experiment with electronic 
means of providing public participation in administrative proceedings. 

In addition to the Committee's consideration of the Grad and 
Perritt reports, the Committee met with Professor Michael Baram for an 
initial presentation on disclosure of risk information as a regulatory 
technique. That study was transferred to the Committee on Regytation. 



THE COMMITTEE ON: JUDICIAL REVIEW, chaiiredi by Thomas Mi. 
Susman, considers statutory and case law concemiingi judiciali review ol 
administrative action-, as well as those aspects of administrative proce- 
dure that affect the availability or effectivenessof judicial review. Profes- 
sor Thomas Sargentich of American University studied judicial review of 
preliminary challenges to agency action-. Recommendation; 88r6„ which 
recommends that these chaitengesbe heard by a couiirt that would have 
jurisdiction over final agency action and; urgescourtsoftappeal'stoenstjire; 
that their procedures allow for prompt disposition of claiims al^iing' 
unlawful delay by agencies, grew out of this study.. 

Two other projects the Committee actively considered- in^ 1 988 
were a comprehensive study of nonacquiescence by federal agencies irr 
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the adverse decisions of reviewing courts, undertaken by Professors 
Samuel Estreicher and Richard L. Revesz of New York University School 
of Law, and a study by Robert A. Anthony, Professor of Law at George 
Mason University, of judicial deference to agency statutory interpreta- 
tions expressed in various formats. The Committee proposed a recom- 
mendation on nonacquiescence that suggested limits on permissible 
nonacquiescence and recommended various procedural safeguards. 
The topic proved controversial and divisive at the special plenary session 
in September, however, and the recommendation was referred to the 
Committee for further consideration. Work on proposed recommenda- 
tions based on Professor Anthony's study is continuing. 




Walter Gellhorn makes a point to Samuel Estreicher, Professor at New 
York University School of Law and Thomas M, Susman member of the 
law firm of Ropes & Gray and Chairman of the Judicial Review 
Committee. 
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THE COMMITTEE ON REGULATION, chaired by Betty Jo Christian, 
spent most of the year on a very thorny problem of regulation: how 
agencies put a value on human life in the course of regulatory activities. 
The background report by Professors Thomas Hopkins and Clayton 
Gillette provided details on the inconsistent practices agencies follow in 
this regard and provided the basis for the Committee-sponsored Recom- 
mendation 88-7. ^'Valuation of Human Life in Regulatory 
Decisionmaking.'* 

Committee topics for 1989 include risk communication as a 
regulatory technique and the regulation of biotechnology. 

THE COMMITTEE ON RULEMAKING, chaired by Ernest Gellhorn. 
considers whether the procedures federal agencies use to promulgate 
rules and regulations are adequate and clearly delineated. In 1988 the 
Committee completed its consideration of presidential review of agency 
rulemaking, relying on a report onthe subject by ProfessorHaroldH.Bruff 
of the University of Texas School of Law. The Committee concluded that 
presidential review of agency rules should be continued, subject to 
certain exclusions and procedural guidelines. The Conference adopted 
this proposal, Recommendation 88-9, at its December plenary session. 

Ongoing committee projects include (i) updating the 1983 
Guide to Federal Agency Rulemaking, by Professor Benjamin Mintz, 
Catholic University School of Law, and (ii) a study of agency practices 
in indexing and making available adjudicatory decisions with precedential 
effect, by Professor Margaret Gilhooley, Seton Hall University School of 
Law. 

THE SPECIAL COMMITTEE ON THE U.S.-CANADA FREE TRADE 
AGREEMENT, chaired by Professor Victor G. Rosenblum, developed a 
seminar on issues in disupte handling under the Free Trade Agreement. 
The seminar focused on the committee's activities: review of agency 
antidumping/countervailing duty decisions, trade disputes between the 
two countries, and the establishment of administrative dispute handling 
institutions. Panelists included government representatives, members 
of the bar, academicians, and other international trade and ADR experts. 
Participants discussed the applicability of mediation, appropriate roles of 
the panels in interpreting and creating precedent, operation of the panels, 
and lessons of the GATT and other international dispute settlement 
experiences relevant to developing procedures under the Free Trade 
Agreement. 



72 



APPENDIX E- 

RECOIVIMENDATIONS AND 

STATEMENT 



Recommendation 88-1 

Presidential Transition Worlcers' Code of Ethical 

Conduct (Adopted June 9. 1988) 

The orderly and peaceful transfer of governmental authority 
following presidential elections is a hallmark of American government. 
The Presidential Transition Act of 1963 recognizes that a smooth 
transition is necessaryto"assurecontinuity in thefaithful execution of the 
laws and in the conduct of the affairs of the Federal Government, both 
domestic and foreign," and it directs all officers of the government to take 
steps to promote the orderly transition of power between the outgoing and 
incoming administrations. 

Since 1933, when Inauguration Day was moved forward from 
iViarch 4 to January 20, the length of presidential transitions has been 
between 71 and 79 days. However, the size and complexity of the 
transition task has grown steadily over time, corresponding to the 
tremendous growth in federal responsibilities. Each new President-elect 
has required a larger and more sophisticated transition organization than 
his predecessor. 

The President-elect's transition organization must, in this brief 
period, prepare to provide the new leadership with comprehensive 
information on the organization and responsibilities of each federal 
agency; on the resources within each agency, including the budget, 
legislative initiatives, personnel and grants or contracts; and on the policy 
questions that will require decision by the new administration. This 
information is the basis for the President-elect's personnel, budgetary 
and policy decisions during the critical initial period of the new 
administration. 

A large number of private citizens must be relied upon to 
accomplish these important tasks. During the 1980-81 presidential 
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transition, over 600 persons, most serving as volunteers, had active 
assignments on agency transition teams. Many of these persons were 
selected because of their substantive knowledge of the agency's mis- 
sion, acquired either through past service in the government or in private 
sector jobs that brought them in contact with the agency. The magnitude 
and importance of the transition tasks, and the limited time available to 
complete them, suggest that future Presidents-elect will continue to rely 
upon large numbers of private citizens, some of whom later will be offered 
government appointments but many of whom will return to their private 
sector jobs. 

The Administrative Conference wishes to encourage the partici- 
pation of well qualified individuals in presidential transitions, but it 
recognizes that the presence of large numbers of private transition 
workers dealing with federal agencies offers the potential for conflicts of 
interest or abuseof the publictrust that accompanies their special access 
to government information and facilities. The Conference is not acting 
upon knowledge of serious problems in this regard in recent transitions, 
but rather upon the need to prevent such problems from occurring in the 
future. 

In this recommendation the Conference urges the President to 
issue an executive order to the heads of all federal agencies (including 
independent regulatory agencies), conditioning special access to federal 
agency records and facilities by members of the President-elect's 
transition team upon their agreement in writing to the standards of 
conduct set forth in the Appendix to this recommendation. The recom- 
mended executive order would cover the activities only of "special 
transition team members," /.a, transition workers, who are not existing 
government employees, who serve with or without compensation, and 
who are authorized by the President-elect's transition organization to 
seek or obtain access to non-public government information. The 
Conference believes that private citizens are not, and should not be 
considered, special government employees and thereby subject to 
federal conflict-of-interest laws, solely because of their activities as 
special transition team members. 

Two concerns are addressed by this recommendation. First, 
federal agency officials need to know who actually represents the 
President-elect before granting special access to information. Second, 
the public needs assurance that authorized transition workers will not use 
such information to further their own financial interests or the interests of 
their present or future employers or other private persons. 

The Conference believes that the recommended executive order 
and transition standards of conduct will alleviate these concerns without 
reducing the flexibilityofthe President-elect's transition effort. By urging 
the President to direct federal agencies affirmatively to cooperate with 
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authorized transition personnel to the extent permitted by law and 
consistent with their official duties, the recommendation should facilitate 
the President-elect's transition efforts. 

The Conference's recommendation includes requirements con- 
tained in pending legislation to amend the Presidential Transition Act of 
1963 for minimal disclosure of personal or financial information by 
transition team workers. The Conference believes that transition team 
members should supply this limited information to agencies, whether or 
not the pending legislation is enacted. The Conference also recom- 
mends that special transition team members agree not to use non-public 
government information, or to take any action as transition team 
members which could further their own financial interests. 



1 . The Conference recommends that the President issue 
an executive order that conditions access by special transition team 
members to government facilities or non-public information upon their 
ag reement in writing to the standards of conduct set forth in the Appendix 
to this recommendation. The term "special transition team member" is 
used herein to mean a person who is not a government employee, who 
serves with or without compensation as a member of a transition team, 
and who is authorized by the President-elect to seek or obtain access to 
non-public government information or facilities. 

2. The executive order should direct the heads of all federal 
agencies to require the President-elect's transition organization to pro- 
vide each agency with a list of the special transition team members for 
that agency, copies of their written agreements to comply with the 
standards of conduct and copies of information disclosure statements, as 
a condition of access by such members. The agencies should be 
required to maintain and make those documents available to the public 
upon request. 

3. The executive order should direct all agency heads, 
subject to the above conditions, to cooperate with persons named by the 
President-elect or his designees as special transition team members to 
the extent permitted by law and consistent with the performance of official 
duties. 

4. The executive order should direct all agency heads to 
take appropriate action against any person found to have violated the 
standards of conduct agreement, including, where authorized and in 
accordance with applicable procedures, barring the person from employ- 
ment, receipt of contracts, representation of others before the agency, or 
referral of the matter to appropriate professional disciplinary bodies. 
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APPENDIX 



Transition Code of Ethical Conduct 

Each person who is not an employee or special government 
employee of the federal government and who assists in the presidential 
transition, with or without compensation, and who is designated by the 
President-elect to seek or obtain access to non-public government 
information or facilities during the transition period (herein referred to as 
a "special transition team member"), shall agree to comply with the 
following standards of conduct as a condition of such access. 

1 . Disclosure of Information. A special transition team 
member shall supply the agency with a statement as to his or her present 
employment and the sources of funding which support his or her 
transition activities. 

2. Misuse of Inside Information. A special transition 
team member shall not use, permit others to use, or disclose non-public 
information except for the public purposes of the transition. 

3. Financial Self-Dealing. During the transition period, a 
special transition team member shall not knowingly take any action on a 
particular matter involving the federal agency which could have a direct 
effect upon a financial interest of the transition team member, his or her 
spouse, a family member, or any individual with whom the transition team 
member has a business, professional or close personal relationship. 

4. Concurrent Representation in Agency Proceedings. 

During the transition period, a special transition team member shall not 
advise or represent, with or without compensation, anyone in any 
particular matter involving a federal agency to which he or she has had 
access to non-public information. This restriction does not extend to the 
special transition team member's firm or organization, but the team 
member should advise his or her firm or organization to establish 
procedures to assure that the team member does not participate in any 
way in any such agency proceeding. 

5. Misuse of Government Property. A special transition 
team member shall conserve and protect federal property entrusted to 
him or her, and shall not use federal property, including equipment and 
supplies, other than for purposes directly related to transition activities. 

6. Post-Transition Activites. For two years after the 
transition, a former special transition team member shall not represent, 
with or without compensation, any person before an agency in any 
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particular matter involving a specific party or parties as to which he or she 
obtained governnnent information not then available to the public and not 
made public prior to the request for advice or representation. 

7. Definitions. As used in this Appendix [Order], the terms 

"employee," "special government employee," "particular matter" and 
"particular matter involving a specific party or parties" shall have the 
same meaning as in Title 18, United States Code, 202-209. The term 
"transition period" shall extend from the date of the general election in 
which the identity of the President-elect is established until Inauguration 
Day, or if the transition organization continues to operate after the 
inauguration, such later date through which the special transition team 
member continues to serve in that capacity. 



Attorney General Richard L Thornburgh making a presentation to 
Conference members. 



1. 78 Stat. 153, 2;3U.S.C. 102 note. 

2. H.R. 3932, passed by the House of Representatives on March 31, 1988, and 
S. 2037, passed by the Senate on April 26, 1988, would require disclosure of the names of 
transition team workers, their most recent employment and the source of funding of their 
transition activities as a condition of receipt of public funds for transition activities. 

3. It is noted that the term "particular matter" has been interpreted to include rulemak- 
ing and general policy matters, and extends to all discrete matters that are the subject of 
agency action, no matter how general the effect. 
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Recommendation 88-2: 

Federal Government Indemnification of 

Government Contractors (Adopted June 9. 1988) 

Indemnification of government contractors for third-party liability 
involves this issue: who should bear the risk of liability for injury or 
damage to a third party caused by products and services supplied by 
government contractors? This issue is especially significant when the 
products and services involve high-risk or hazardous governmental 
activities. 

The liability of the government is limited by the doctrine of 
sovereign immunity, which has been waived only in certain situations, 
such as the Federal Tort Claims Act. Some courts have recognized a 
common law immunity for government contractors who have complied 
with pertinent government specifications and have disclosed all known 
defects or hazards to the government.* In the absence of insurance or 
indemnity, government contractors may be exposed to claims based, for 
example, on allegedfailure to follow specifications oradequatelywarnthe 
government or others about product design defects. 

No government-wide legislation provides generally for indemni- 
fication of government contractors for third-party liability, although a 
number of individual departments and agencies are authorized to indem- 
nify contractors. ■• All of the laws authorizing government indemnification 
of contractors state conditions that must be met before contractual 
indemnity will be granted, and designate the official who is to determine 
whether the conditions have been met. Thus some statutes restrict 
indemnification to unusually hazardous governmental activities or activi- 
ties that may result in catastrophic losses and further require the 
contractor to obtain such insurance as is available. Indemnification 
clauses included in contracts usually contain further conditions, some of 
which are required by agency rule. A common restriction is that the 
indemnity does not cover claims resulting from the contractor's willful 
misconduct. 

Indemnification clauses are reserved for unusual circumstances, 
and few contractors are actually provided with indemnity. The Depart- 
ment of Defense, for example, included indemnification clauses in an 
average of about 70 contracts per year in the 5-year period 1980-84; by 
way of comparison, during fiscal year 1984 alone, the Department 
entered into over 14.8 million contract actions. 

The Conference's study of contractual indemnification found 
virtually no evidence of claims made on the basis of indemnification 
clauses or litigation over such claims. Although there is no indication that 
the government has incurred significant costs under contractual indem- 
nity provisions in the 30 years that have passed since enactment of the 
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National Defense Contracts Act in 1958 and the Price-Anderson Act in 
1957, the space shuttle disaster and the Three Mile Island nuclear 
incident suggest that contingent liabilities under indemnity agreements 
are potentially costly.^ 

The Conference's study found that agencies generally do not 
believe that current practices and limits on indemnities discourage 
potential contractors from bidding. Federal agencies, with few excep- 
tions, see little need for greater indemnification authority or for broad 
legislation that would extend indemnities to government contractors 
generally. However, this view is not shared by many federal contractors. 
Theytakethe positionthat thedecreasing availability of privateinsurance 
for a broad range of hazardous activities is greatly reducing the pool of 
bidders for contracts involving those activities in the absence of govern- 
ment indemnification. This legislative debate is beyond the scope of the 
present recommendation. 

While the Conference takes no position on the current debate 
over proposals to expand agency authority to indemnify contractors for 
hazardous activities, mass injuries, or other special circumstances, the 
Conference does recommend the compilation of certain information that 
would provide a better basis rnthe future for ascertainingthe need for and 
risks associated with broader indemnification. 

This recommendation identifies several: factors that agencies 
should consider when they determine whether tO' grant an indemnity 
clausetoaparticular contractor. It is appropriate for agencies to consider 
the scope of the indemnity proposed to be granted, including the proper 
mix of self-insurance, private insurance, and government indemnity. The 
factors listed shouldalsobeconsidered by Congress indeciding whether 
to grant new authority to an agency to indemnify its contractors. 

Decisions to indemnify ordinarily require an assessment of 
whether the activity in question, involves an unacceptable hazard or 
degree of risk. Sometimes the degree of risk is defined in terms of 
availability of insurancev Agencies regularly engag^ed in high-risk activi- 
ties and abl'e to grant indemnity clauses, such as the Department of 
Energy. Nuclear Regulatory Commission,, or National Aeronautics and 
Space Admlnistrationvwouldnormallyhavethe resourcesto perform risk 
assessments.. However, other agencies that confront these issues less 
freqpenliliy/ ma>y not have adequate technical expertise to decide. It has 
been' asserted that there is oten- great: uncertainty,, and such decisions 
may be madeinconsistently . The recommendation suggests referral and 
interagency cooperation' as a way of meetingi this problem. 



RECJCPMENPM 



1. Identification of Agency Authority to Indemnify. 

Each agency that has, and intends to exercise, the authority to indemnify 
any of its contractors against liability to- third parties should set forth, in a 
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policy statement or regulation, the agency's understanding of the extent 
and source of its authority to indemnify contractors. The agency should 
consult with the Department of Justice and the Office of Federal 
Procurement Policy in drafting the statement or regulation. 

2. Agency Decision Whether to Grant an Indemnity 
Clause. Before deciding to grant an indemnity clause to a contractor, an 
agency should identify the public benefits expected to be gained by such 
a grant and should take into account: 

(a) the nature and magnitude of the risks involved in the 
covered activities, including the danger inherent in the work to be 
performed, the adequacy of the state of the art to assess the inherent 
danger, the aggregate liability that could be incurred, when the liabilities 
might be incurred, and howcurrent insurance policies would apply to such 
liabilities; 

(b) the scope of the indemnity proposed to be granted; 

(c) the source of funds that would be used to pay an award 
under the indemnity clause, including the possible application of the 
Federal Anti-Deficiency Act, and the impact, if any, that such an award 
will have on the programs of the agency or other units of the government; 

(d) the incentives that either providing or denying an indem- 
nification clause would give the agency for supervising contractual 
performance, so as to provide for maximum protection of the public from 
injury and to protect the government from unwarranted liability in light of 
the identifiable risks; 

(e) the incentives that the contractor would have, assuming 
indemnification were granted, for performing under the contract in a safe 
and prudent manner; 

(f) the incentives that the contractor would have, assuming 
indemnification were granted, to defend itself or to help defend the 
government in any subsequent litigation; and 

(g) any effects, assuming indemnification were granted, on 
the ability or the willingness of the insurance industry to make available 
private insurance for the kinds of activities to which the indemnification 
would apply. 

3. The Need for IVIore Information. Each agency that has 
paid out any sum of money or received any claims for payment under a 
contractual obligation to indemnify a contractor, or on whose behalf such 
sums have been paid by the federal government, should report all such 
paymentsandclaimstotheOfficeofFederai Procurement Policy (OFPP) 
on an annual basis. The OFPP should periodically issue a report 
summarizing the information received. All such reports should be made 
available to the public except to the extent that release of any information 
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included is prohibited by law. The OFPP should also obtain from each 
affected agency a list, updated periodically, of all existing contracts 
containing indemnity clauses. 

4. Contracting Office Expertise. Where an agency is 

considering whether to grant an indemnity clause, but the contracting 
office does not have sufficient technical expertise to assess the degree 
of risk, the extent of the hazard, or the availability of insurance, these 
questions should be referred to an officeof the agency that does have the 
requisite expertise to assist the contracting office in making such 
decisions. If the contracting agency as a whole lacks the expertise 
required to assess these matters adequately (for example, where un- 
usual or newly emerging technological risks are involved), the agency 
shou Id seek the assistance and cooperation of other agencies. Agencies 
with pertinent experience or knowledge should cooperate to make 
available to requesting agencies staff members whose experience in risk 
assessment may be helpful. It may be appropriate to create a small, 
highly-qualified risk assessment office to furnish or coordinate such 
assistance. 



* Subsequent to adoption of the recommendation, in a case involving military equip- 
ment, the Supreme Court accepted this view. See Boyle v. United Technologies, 108 S. Ct. 
2510(1988). 

1 . Examples are the National Defense Contracts Act, 50 U.S. C. 1 431 , as implemented 
by Executive Order 10789 (providing for indemnification under national defense contracts for 
unusually hazardous or nuclear risks); section 2354 of title 10 of the United States Code 
(providing for indemnification for unusually hazardous defense research and development 
activities); section 170 of the Atomic Energy Act, as amended by the Price-Anderson Act of 
1957, 42 U.S.C. 2210(d) (providing indemnification for activities involving the risk of a 
substantial nuclear incident); the Federal Aviation Act, as amended, 49 U.S.C. 1531 et seq. 
(providing for indemnification for risks where aircraft operations are necessary to carry out 
U.S. foreign policy); and the National Aeronautics and Space Act, as amended, 42 U.S.C. 
2458b (providing for indemnification for damages related to the launch, operation or recovery 
of space vehicles). 

2. In 1982, the Comptroller General issued an opinion (B-201072, May 3, 1982; recon- 
sid. 62 Comp. Gen. 361 (1983)) stating that to comply with the Federal Anti- Deficiency Act, 
31 U.S.C. 1341 , indemnity clauses in government contracts must specify that the indemnity 
is available only to the extent of available authorized appropriations. This limitation, however, 
has limited impact where Congress has set maximum indemnity limits by statute, as in the 
Price- Anderson Act, or where no ceiling is set, as in the National Defense Contracts Act. The 
Price-Anderson Act reauthorization is pending as of the date of this recommendation. 



81 



Recommendation 88-3: 
The Federal Reserve Board's Handling of 
Applications Under the Bank Holding 
Company Act (Adopted June 9, 1988) 

Among the Federal Reserve Board's (FED's) responsibilities is 
implementation of the Bank Holding Company Act (BHCA) (12 U.S.C. 
1 841 ef seqf.) • The BHCA's principal purposes are to ensure the safe and 
sound operation of bank holding companies (BHCs), to promote compe- 
tition within the banking industry, and to separate banking from 
commerce. 

Underthe BHCA, the FED has aiso i een authorized to determine 
the extent to which BHCs may engage in "i lon-banking" activities in the 
parent BHC and in non-bank subsidiaries. Because the banking industry 
has undergone rapid changes in the face of new technologies, the line 
between banking and other financial activities has been blurred. 

Under Section 3 of the BHCA, the FED receives applications for 
the formation of or acquisition of banks by BHCs. The statutory factors 
which the Board must apply m acting on Section 3 applications include an 
evaluation of the oompetitive impact of the transaction, the convenience 
and needs of the community to be served, and the financial and 
managerial resources of the applicant. 

Under Section 4(c)(8) of the Act, the FED receives applications 
by BHCs to acquire non-banking interests. Such applications are to be 
approved only Awhen the activities involved are 'felosely iralated" to and a 
"proper incidenftobanking. Thesequestions have become oJpanticular 
significance most recently in appiications involving proposed securities 
and insurance activities of BHCs. 

Applicatio ns u ndar both section s are generailily iresol ved without 
the need for an evidentiary ^hearing, aSJthoug'h informal ihearings and 
meetings aresometimes'held.. Bothsectionsdo.ihowaver.iprovideforan 
overall 91 -day time limiit on the FED 's action on individual appilications 
"beginning on the date of submissionto the Board of thecompletefrecord 
on the application." The FED routinely processes well over 90 percent 
of the applications received 'by the PED within 60 days of "acceptance" 
of the application by the Reserve Bank .(the Bank is permiitted to irequest 
information, but otherwise must ad^here to a short deadline iin accepting 
the application and forwarding it to the FED). The FED's regulations 
specifically provide that, in every case Jn which an appliGafion has not 
been considered by the FED within 60days of acceptanGe, the applicant 
will be notified and provided a written explanation for the delay. 

In its regulations, the FED defines when the record on apanticuilar 
application is complete for purposes of determining when the statutory 
91 -day period has begun. Under the FED's regulations, the 91 -day 
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period begins on the the latest of four dates: 1) the date of acceptance 
of the application; 2) the last day of the public comment period (which is 
usually after acceptance of the application, and is the date upon which the 
91 -day period begins in the majority of cases); 3) the date of receipt of 
any relevant material information regarding the application; and 4) the 
date of completion of any hearing or other proceeding regarding the 
application. 

Because the statute provides that the 91 -day period does not 
begin untilthecomplete record hasbeen submitted tothe FED, thecourts 
have determined that the 91 -day period may be tolled or retriggered after 
the close of the public comment period if new material information is 
submitted during the processing of the application. Examples of this type 
of information include comments or protests from interested parties, 
changes in the financial condition of the applicant, proposed efforts by 
the applicant to raise additional capital, or proposed divestiture plans to 
accommodate competitive problems. 

Because there is always the possibility that submission of 
additional material information may toll or retriggerthe 91 -day period, the 
91 -day period is rendered rather uncertain in practice. Therefore, the 
Confere nee suggeststhat the FED'S regulations on this issue ensure that 
there is a point in the application process at which the FED will declare 
that the applicant's file is deemed to be informationally complete, thus 
triggering the 91 -day rule, unless additional information of a highly 
significant nature relating to the application is received. 

The nature of the regulatory process established under the 
BHCA encourages a participatory approach to decisionmaking on the 
part of applicants and the FED. Various kinds of conditional order are 
used by the FED to tailor its regulatory decisions to the specific applicant 
before it. These regulatory conditions appear or are referenced in the 
FED'S final order, and such conditions are subject to judicial review. 
Other decisions, however, reflect voluntary commitments made by the 
applicant. Such commitments often are the result of a decision by the 
applicant to expedite processing of a particular application by committing 
to resolve questions that might otherwise result in denial of the applica- 
tion. These commitments usually do not appear in the FED's order and, 
while reviewed by the Board in every case, are not subject to judicial 
review at the instance of the applicant. 

The Conference believes that conditions and commitments are 
important regulatory tools used by the FED that, for the most part, add 
flexibility to and encourage efficiency in the consideration of applications 
to individual cases, providing a wide range of regulatory choices between 
unconditional approval and complete denial of an application. 
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iiisiMiNBiiiiN: 



The Board of Governors of the Federal Reserve System should 
take the following actions with respect to the FED*s handling of applica- 
tions under the Bank Holding Connpany Act. 



1. Clarification of the 91-day rule. When acting on such 
applications, the Federal Reserve Board should by regulation provide 
that only receipt of information of a highly significant nature pertaining to 
the application will be deemed to warrant reopening an applicant's file, 
thereby deferring the date by which the Fed must act finally on the 
application. 

2. Conditions and Voluntary Commitments. Conditions es- 
tablished by the FED regarding applications and voluntary commitments 
offered by applicants should be unambiguous and reasonably related to 
an articulated policy of the Federal Reserve Board. Voluntary commit- 
ments, when offered by applicants, should, consistent with the Freedom 
of Information Act, ordinarily be made part of final orders of the Board. 
Moreover, the Board should, from time to time, summarize the thrust of 
these commitments and publish and disseminate these summaries. 




Warren Belmar, member of Committee on Financial Sen/ices and 
Kenneth J. Bialkin, Financial Services Committee Chairman at plenary 
session, 
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Recommendation 88-4: 
Deferred Taxation for Conflict'Of- 
Interest Divestitures (AdoptedJune 9, 1988) 



individuals appointed to government positions are sometimes 
required to divest themselves of property to satisfy conflict-of-interest 
requirements, such as the prohibition in 1 8 U.S.C, 208 on participation 
in matters affecting one's financial interest. In other instances, divestiture 
of property by such appointees would be simpler and serve conflict-of- 
interest purposes better thanthe establishment of qualified blind trusts or 
subsequent and sometimes frequent recusals by an official from partici- 
pation in particular decisions. In addition, persons serving in the 
government occasionally are required to divest themselves of property 
before accepting a new position or as a condition to participating in a 
particular matter. 

Divestiture of property to avoid conflicts of interest will often 
result, under current law, in financial losses in the form of taxation of the 
gains realized as a result of divestiture. The Administrative Conference 
believes that this tax burden is a disincentive to individuals who would 
otherwise accept a federal appointment, and in the case of present 
officials, an unnecessary burden resulting from their performance of 
official responsibilities. The adverse effects of this disincentive to 
government service are most acute with respect to the most senior 
positions involving major policymaking roles. Failure to obtain the best 
people for those positions, or the frequent recusals of people in those 
positions, may have serious adverse consequences on both the individu- 
als involved and the government. 

The Conference accordingly recommendsthatCongressamend 
the Internal Revenue Code to permit deferred taxation of gains for 
presidential appointees subject to Senate confirmation and other indi- 
viduals entering the government to accept high level executive branch 
positions, whenever they are requested or ordered by an appropriate 
authority to divest themselves of property to avoid actual or potential 
conflicts of interests. The Conference also recommends that Congress 
consider amending the Code to extend similar tax treatment to persons 
serving in the executive branch. 

The Conference proposes that this defined class of persons be 
permitted to sell such property and to place the proceeds in a neutral 
investment vehicle and maintain their original basis in the divested 
property. Taxation would not be eliminated by this proposal, but only 
postponed until the individual ultimately disposes of the proceeds of a 
reinvestment vehicle. The Conference also suggests specific factors and 
other matters to be taken into account in amending the Code to 
accomplish these purposes. 

85 



The Conference believes that revenue impact of the recommen- 
dation will be minimal considering the narrow class of persons that would 
be eligible for tax deferral. 



RECQMMENDftl^lON 



1 . Congress should amend the Internal Revenue Code to 
permit presidential appointees who are subject to Senate confirmation 
and otherofficials entering the governmentto accept high level executive 
branch appointments, to divest property, such as securities, and reinvest 
the proceeds in a neutral investment vehicle and thereby defer realization 
of taxable gains. 

2. Such amendment should take into account the following 
factors: 

(a) the need to assure that the divestiture is undertaken to 
avoid actual or potential conflicts of interests, by conditioning the deferral 
on an order or request of the President (or his delegate such as the White 
House Counsel or the Director of the Office of Government Ethics); 

(b) the need for divestiture by spouses, dependent children, 
and others whose assets may be imputed to the federal official for 
conflict-of-interest purposes, by making deferral available to them also; 
and 

(c) the need to assure that the reinvestment vehicle avoids 
conflicts of interests with respect to the position to be held, by having the 
person ordering or requesting divestiture approve the vehicle. 

3. Congress should consider whether the amendment 
should contain provisions dealing with the following matters: 

(a) a minimum period of required government service after 
divestiture to qualify for deferral; 

(b) requiring the appointee to defer gains or losses for all 
property within the class of divested property {e.g., all energy stock), in 
order to prohibit the appointee from recognizing losses and deferring 
gains; 

(c) permitting the appointee a second deferral on leaving 
government service (or within a brief period of time thereafter) if the 
appointee chooses to dispose of the neutral investment held during 
government service in order to make another investment. 

4. The Conference recognizes that other persons sen/ing 
in the executive branch may be ordered or requested to divest specific 
property in order for them to perform their duties free of actual or potential 
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conflicts of interest, and believes that Congress should also consider, at 
the appropriate time, whether to extend similar tax treatment to them. 

This recommendation is limited to executive branch appointees 
and employees because the Conference by statute is limited to studying 
and recommending improvements to administrative procedure, 5 U.S.C. 
571 -576. The Conference, therefore, takes no position on whether or not 
similartax treatment should be accorded to officers of the judicial branch. 



Recommendation 88-5: 

Agency Use of Settlement Judges (Adopted June 10, 1988) 



Many casesoverwhich administrative law judges, administrative 
judges, and other agency hearing officers preside do not involve broad 
regulatory issues and are often appropriately resolved by settlement. 
Following in the footsteps of several innovative federal judges, some 
administrative agencies have begun to provide additional mechanisms 
for resolving these cases. The Federal Energy Regulatory Commission 
and the Occupational Safety and Health Review Commission have used 
a "settlement judge"--not the presiding judge in the case-to work with 
parties to explore possibilities for consensual resolution. Other alterna- 
tives that agencies have used include prehearing conferences and sum- 
mary procedures, and more recently, minitrials, mediation and binding 
and nonbinding arbitration. 

Agency prehearing conferences have historically been utilized 
as a means for either settling an entire case or narrowing the issues. 
Today, some presiding judges are exceptionally effective at using these 
conferences to promote settlement without overstepping bounds of 
propriety. Still, while the presiding judge may be the ideal person to 
suggest that the parties talk settlement in a reasonable manner, he or she 
often cannot help the parties' explorations in any comprehensive way 
without risking the appearance of impropriety. In broad classes of cases, 
a separate settlement judge, not so limited, can exercise greater 
settlement-inducing authority than the presiding judge. 

The Conference does not intend to suggest that use of settle- 
ment judges is a dispute resolution method that is necessarily better or 
worse than adjudication, arbitration, minitrials, mediation by staff person- 
nel or nongovernment mediators, or settlement by the presiding judge; 
parties should retain maximum flexibility to use the best procedure for 
their case. The best solution of all is to settle before an action has been 
instituted, and agencies should also do far more to instill consensual 
methods of dispute resolution into investigatory, pre-enforcement, and 
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other stages. The settlement judge technique, nonetheless, is a useful 
means of facilitating settlements that, in appropriate adjudications, may 
be of great value. 

The settlement judge can command a degree of deference 
similar to that of the presiding judge without the need to observe all of the 
commands that establish and maintain impartiality. A separate settle- 
ment judge, once appointed, can engage in ex parte and off-the-record 
conversations, frank assessments of the merits, and other techniques to 
aid settlement that the presiding judge is less free to use. The settlement 
judge is generally knowledgeable about the kind of case and the parties' 
interests, and is in a position to lend structure to the negotiations, control 
their pace, reduce the adversarial nature of the process, and help the 
parties to assess objectively both the strengths and weaknesses of the 
case and to find reasoned solutions. The settlement judge is familiar with 
how the presiding judge is likely to handle such cases, how much time and 
effort they take, how evidence is weighed, and what kind of a reception 
the legal and factual issues will be given in light of agency precedent and 
policy. The settlement judge, who carries a judge^s power and authority, 
may greatly reduce the scope of parties' disagreements over likely 
outcomes. Parties also are less likely to be skeptical about the informal 
settlement judge process and more likely to view this device as a 
legitimate and potentially valuable means of reaching an enforceable, 
legally defensible settlement. 

Several other advantages may accrue. Initiating the settlement 
judge technique may be an excellent way for agencies to introduce the 
idea of settlement in proceedings in which it is not now frequently pursued 
but which the presence of other factors seems to make apt candidates. 
In such circu mstances, an agency could make special efforts to make the 
technique available in the interest of breaking the adversarial moid, 
perhaps preceded by seminars or other devices to permit its presiding 
judges to study mediation, negotiation and other settlement-inducing 
techniques. In individual cases, use of a settlement judge might lead the 
parties to turn to mediation or other non-adjudicatory means of pursuing 
a settlement agreement. Presiding judges' experiences as settlement 
judges, and possible enhanced expertise as mediators, should helpthem 
in resolving later cases. 

Settlement judges are not a panacea, and their use must take 
into account caseloads, possible abuses in extreme cases, and I ikelihood 
of success. The very potency of the judicial office means that it must be 
carefully employed to avoid abuse. Even so, the Conference sees great 
merit in the settlement judge technique and urges that it receive much 
wider consideration and application as a means of actually settling 
matters, or convincing the parties to undertake other consensual dispute 
resolution methods. 

These recommendations suggest procedures for using the 
settlement judge as a final effort to obviate formal proceedings, as well 
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as guidelines that seek to increase potential gains in efficiency while 
mininnizing possible abuses that may result from a greater reliance on 
settlement in agencies' adjudicatory proceedings. 



REGQMMlMlSftl^IQi 



A. Encouraging Use of Settlement Judges 

1 . As part of efforts to encourage use of consensual means 
of dispute resolution, federal agencies that decide cases presided over 
by administrative law judges, administrative judges, or other hearing 
officers should encourage and facilitate settlement of adjudicatory pro- 
ceedings by the voluntary use of settlement judges and other consensual 
methods. 

2. Agency offices of administrative law judges, boards of 
contract appeals, and other hearing offices should adopt rules for 
appropriate use of settlement judges. 

3. In urging regularized and amplified utilization of settle- 
ment judges, the Administrative Conference has no intention of discour- 
aging relianceonother methods of dispute resolution without recourse to 
formal procedures. In many instances, cases of the types deemed 
suitable for reference to a settlement judge (paragraph B, below) can and 
should be settled at preliminary stages of disagreement. At times, more- 
over, early recourse to mediation or arbitration (where authorized) may 
be appropriate. The Administrative Conference urges constant attention 
to settlement possibilities long before a controversy has reached the 
docket of a trial judge. 

B. Appropriate Cases. In general, the agency use of 
settlement judges may be appropriate where one, and particularly more 
than one, of the following factors appear: 

1 . Crowded dockets with relatively few cases being settled. 

2. Presence of a large proportion of factual issues that are 
not of major precedential importance and do not raise broad policy or legal 
issues, particularlywherethefacts are undisputed and the primary issues 
concern the interpretation or characterization of such facts. 

3. Remedies susceptible to gradation and, thus, to com- 
promise. Examples are money claims, rates, and degrees of restrictions 
or activity. 

C. Administrative Issues 

1. The chief judge should retain discretion in assigning 

settlement judges on the basis of the situations, issues, judges' aptitudes 
and personalities, and so forth. He should also remain free to refuse to 
appoint a settlement judge. 
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2. The agency head should ordinarily not suggest use of a 
settlennent judge, since he is much less likely to know when a particular 
case is suitable for settlement and much more likely to desire a case to 
be settled to avoid having to decide it. 

3. Given the workload of presiding judges and possible 
limited availability for appointment as a settlement judge, agencies 
should use, as an alternative source of settlement judges, currently 
retired ALJs who have notified the Office of Personnel Management that 
they would accepttemporary appointment (pursuantto 5 U.S.C. 3323(b), 
enacted in 1984), retired administrative judges or hearing officers, or 
active hearing officers from another agency. 

4. Agency presiding judges, and especially chief judges, 
should regularly review their dockets to identify cases where use of 
settlement judges may be useful, and consult regularly with experienced 
mediators to locate cases ripe for settlement. 

5. Agencies should give attention to offering training in 
negotiation, mediation, and other consensual dispute resolution skills to 
administrative law judges, administrative judges, and other hearing offi- 
cers. Training courses or seminars should be developed by agencies 
jointly or in cooperation with the Administrative Conference, Federal 
Mediation and Conciliation Service, Board of Contract Appeals Judges 
Association, American Bar Association, or other professional organiza- 
tions. Agencies should also work with other interested groups to sponsor 
similar programs oroutreach sessions for representatives who regularly 
appear in agency proceedings. 

D. Procedures. Agency regulations or guidelines imple- 
menting the use of settlement judges should consider the following: 

1 . Suggesting use of a settlement judge 

(a) The suggestion that a settlement judge be consulted 
may be made to the agency's chief judge by any party or by the presid- 
ing judge (although the agency head's invocation of the technique should 
be restrained (see C.2, above)). Because it will usually be difficult to 
predict at what points in the prehearing process settlement will be 
possible, the presiding judge and the parties should be free to request 
appointment of a settlement judge at any time. Any party or the presiding 
judge may veto such a suggestion. 

(b) The chief judge should seek to ensure that all parties 
who appear pro se consent knowingly and voluntarily before he decides 
to invoke the aid of a settlement judge. 

2. Appointment 

(a) When appointing a settlement judge, the chief judge 
should issue an order specifying the length of time for such negotiations 
and confining the scope of any settlement negotiations to specified 
issues. 
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(b) When a settlement judge is appointed, the presiding 
judge may suspend discovery or other proceedings during the time the 
matter is assigned to the settlement judge. 

(c) If settlement negotiations areterminated.thechief judge 
may subsequently appoint a settlement judge in the same proceeding to 
conduct further negotiations. 

(d) To ensure that proceedings are not unnecessarily inter- 
rupted, agency regulations orguidelines should providethat any decision 
concerning the appointment of a settlement judge or termination of set- 
tlement negotiations is not subject to review or rehearing. 

3. Conduct of negotiations 

(a) The regulations should afford the settlement judge 
broad authority to: 

(1) confer with the parties on the subject of whole or partial 
settlement, 

(2) suggest privately to a party's representative what conces- 
sions be considered by the party, 

(3) assess privately with each representative the reasonable- 
ness of the party's case or settlement position, 

(4) facilitate communications between the parties, 

(5) mediate, 

(6) seek resolution of as many issues in the case as is feasible, 
and 

(7) recommend use of minitrials, mediation, factfinding, or other 
consensual resolution means, and, if the parties genuinely wish some 
method of presenting evidence in a settlement context or having the 
dispute mediated, the settlement judge should be free to refer them to a 
separate minitrial or mediation process. 

(b) To increase the likelihood of settlement, the regulations 
should: 

(1 ) provide that the settlement judge may recommend that the 
representative who is expected to try the case be present at a settlement 
conference and that the parties, or their agents having full settlement au- 
thority, be present. 

(2) set forth specific guidelines for conducting settlement con- 
ferences (including by telephone) where appropriate. 

(3) exhort all parties and their representatives to be candid 
with the settlement judge so that he may properly guide settlement 
discussions. 

(4) provide the settlement judge with flexibility to impose any 
additional requirements proper to expedite resolution of the case. 

(c) The settlement judge should, within days after appoint- 
ment, meet or talk with the parties together and (usually) separately to 
determine what obstructs settlement. Proceedings before a settlement 
judge should not ordinarily be lengthy or elaborate. 
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4. Confidentiality 

(a) To encourage the candor often necessary to achieve a 
settlement, the regulations should provide that no evidence of statements 
or conduct by parties, counsel or settlement judge in the settlement pro- 
ceedings shall be admissible in any subsequent hearing, except by 
stipulation of the parties. The regulations should further provide that 
documents disclosed in a settlement process may not be used in litiga- 
tion unless obtained by appropriate discovery or subpoena. Agencies 
should provide sanctions against any violators. 

(b) The regulations should prohibit the settlement judge 
from discussing the merits of the case with the presiding judge or any 
other person and preclude the settlement judge from being called as a 
witness in any hearing of the case. 

5. Settlement and reports 

(a) At the conclusion of the settlement procedures, either 
the parties should tell the presiding judge that they have settled, or the 
settlement judge should advise the trial judge, without elaboration, that 
settlement has not been reached. The report should not attribute any 
view to any party or assess any positions taken. The agency's regula- 
tions should describe the method by which the presiding judge is advised 
that settlement has not been reached. 

(b) To protect against unnecessary delay, the settlement 
judge's first report should be made within a specified period after 
appointment. The agency head or chief judge should be authorized to 
order additional reports at any time. 

(c) In reporting, the settlement judge may recommend the 
termination or continuation of settlement negotiations. 

(d) A settlement arrived at with the help of a settlement 
judge should be treated like any other settlement. 



1 . In addition to settlement conferences, courts have engaged in broad and growing 
use of other means for facilitating an early disposition of a case including arbitration, special 
masters, mediators, and the use of summary jury trials. Rule 16(c) of the Federal Rules of 
Civil Procedure was amended in 1983 to provide that settlement and "extrajudicial proce- 
dures" for resolving disputes are desirable and may be a subject at pretrial conferences, while 
subsection (f) of the rule provides for sanctions for failure to appear at, to be prepared for, and 
"to participate in good faith" at such conferences. 

2. See ACUS Recommendation 70-4(1 ) (urging presiding officers to hold prehearing 
conferences on own motion or at the request of the parties) and Recommendation 70-3 
(summary decision). 

3. See ACUS Recommendation 86-3 (alternative means of dispute resolution) and 
Recommendation 87-1 1 (alternative means of dispute resolution in government contract dis- 
putes). In both recommendations, use of settlement judges is specifically recommended, 
86-3(D), 87-1 1(d). See also Recommendation 72-4(D) (settlement of ratemaking cases). 

4. See Recommendation 86-3 and 87-1 1, id 

5. See Recommendation 72-4, supra, note 3. 

6. This should not prevent judges within the same office from engaging in discussions 
of settlement or mediation techniques that may aid the settlement judge in resolving particular 
cases and assist in a judge's professional development. 
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Recommendation 88-6: 

Judicial Review of Preliminary 

Challenges to Agency Action (Adopted September 16, 1988) 



The Administrative Conference of the United States has long had 
an interest in forum allocation in administrative cases. In Recommenda- 
tion No. 75-3, "The Choice of Forum for Judicial Review of Administrative 
Action" (1 975), the Conference stated criteria for determining the appro- 
priate judicial forum for the review of final administrative action. The 
Recommendation urged that agency actions taken on the basis of a 
formal evidentiary record should normally be directly reviewable by 
courts of appeals, and that rules and other informal orders issued by 
agencies whose formal orders are subject to review in the courts of 
appeals should be reviewable by those same courts. 

Building upon the principles underlying that recommendation, 
the Conference now addresses the proper forum for judicial review where 
an agency has issued no final order, but agency action (or inaction) is 
nevertheless considered reviewable by a court*. For example, a party 
may allege that agency action has been "unlawfully withheld or unrea- 
sonably delayed" within the meaning of 5 U.S.C. 706. What level of 
court-trial or appellate-should have jurisdiction over such a preliminary 
challenge? Most direct review statutes do not specifically address this 
question, and difficult jurisdictional questions have arisen as a result. 

The leading decision on this subject is Telecommunications 
Research and Action Center v, FCC, 750 F.2d 70 (D.C. Cir. 1984) 
(TRAC), a case involving a challenge to allegedly unreasonable agency 
delay. In TRAC, the United States Court of Appeals for the District of 
Columbia Circuit concluded that when the relevant statute assigns review 
of final agency action (when and if it occurs) exclusively to the court of 
appeals, then a preliminary challenge also will be subject to exclusive 
appellate review so long as relief in relation to it might affect the court's 
ultimate jurisdiction. Based on a court's authority to issue writs in aid of 
its jurisdiction under the All Writs Act, TRACs holding strongly favors 
consolidating preliminary challenges in the courts of appeals even when 
the agency's organic statute does not settle the point. 

However, some confusion has followed the TRAC decision. 
Subsequent opinions have grappled at length with the question of what 
"might affect" the cou rt's jurisdiction and, in some cases, have carved out 
exceptions to the 7"ff/lCdoctrine. Somedistrict courts, for example, have 
distinguished certain constitutional claims, for which they have upheld 
district court jurisdiction. 
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In addition, some problems have remained because TRAC 
cannot readily be applied to situations in which the agency's final action 
mighttakedifferent forms, with different jurisdictional consequences. For 
example, in some cases the Occupational Safety and Health Administra- 
tion may decide to issue "standards", which are reviewable in the courts 
of appeals, or "regulations", which are reviewable in district court. 
Jurisdictional u ncertainty can also occur in preliminary challenges involv- 
ing Food and Drug Administration approval of new drug applications 
under the Food, Drug and Cosmetic Act, 21 U.S.C. 355. When the FDA 
refuses to approve an application, the statute authorizes the applicant to 
appeal directly to the courts of appeals; this special review provision does 
not apply, however, to parties challenging FDA approval of a new drug 
application, who thus must proceed in district court. In cases like these, 
the TRAC rule may require courts to make premature jurisdictional 
analyses based on speculation about the nature of the action the agency 
may ultimately take in order to determine whether they can hear the pre- 
liminary challenge. 

The Conference believes that there is a need for greater clarity 
in this area. Unless Congress has reason to direct othenA/ise in a specific 
statute, jurisdiction over all such preliminary challenges should follow the 
principle of TRAC. The requirementthat preliminary challenges be heard 
exclusively by the court that will u Itimately review final agency action may 
influence a litigator's decision whether to raise an issue preliminarily and 
thus discou rage the bringing of preliminary review proceedings that have 
little merit but offer some potential for creating delay. In addition, the 
courts that review final agency action may be more familiar with the 
substantive programs administered by an agency, and thus better able 
to evaluate the issues raised in preliminary challenges. To avoid further 
confusion over proper jurisdiction, the TRAC rule should be interpreted 
to include all cases in which final action would be reviewable in the courts 
of appeals, and the exceptions that have been carved out by the district 
courts should be rejected. Where jurisdiction over the final action is 
unclear, however, preliminary challenges should be cognizable in either 
the district courts or the courts of appeals. 

Some special consideration may be necessary where prelimi- 
nary challenges involve allegedly unlawful delay by an agency. For these 
challenges, by definition, time is generally of the essence; moreover, they 
usually do not require elaborate analysis of the relevant facts or appli- 
cable law. Frequently these claims may be resolved more easily and 
expeditiously through the use of simpler or less formal approaches than 
through the ordinary course of briefing and oral argument. The courts of 
appeals should developtechniquesfordealing with thesecases promptly 
and practically when they arise. While the most effective measures may 
vary depending upon the procedural rules applicable in individual courts, 
possible approaches might include rules permitting, in appropriate cases, 
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decision on the briefs without oral argument, the filing of petitioners' briefs 
simultaneously with the notice of appeal, expedited calendaring of delay 
cases, informalstatusorsettlementconferences involving a single judge, 
and, where the record may require expansion through factfinding, prompt 
assignment to a district court, magistrate, or other official for that 
purpose. 

Accordingly, the Conference offers the following 
recommendation. 



RECOMMENDATION 



1 . In considering legislation that would assign jurisdiction 
to review agency action to either district courts or courts of appeals, 
Congress should: 

(a) follow the principles stated in ACUS Recommendation 
75-3, The Choice of Forum for Judicial Review of Agency Action; and 

(b) take special care to consider where preliminary chal- 
lenges to agency decisionmaking should be brought, specifying whether 
the district courts or the courts of appeals or both have jurisdiction over 
such challenges. As a general rule, jurisdiction over reviewable prelimi- 
nary challenges should be assigned to the forum that would have 
jurisdiction if an appeal were taken from final agency action growing out 
of the proceeding. 

(c) provide that when the proper forum for judicial review of 
final agency action may be either the district courts or the courts of 
appeals, depending upon matters such as the form the agency's action 
will eventually take or the outcome of the proceeding, any of the courts 
that might have jurisdiction over final agency action should have 
jurisdiction overreviewablechallengestothe agency's preliminary action 
(or inaction). 

2. In the absence of Congressional direction, the principles 
identified in paragraph 1 (b) and (c) of this recommendation should govern 
the choice of forum for otherwise reviewable preliminary challenges to 
agency action. 

3. Where jurisdiction over claims involving unlawful delay 
by an agency lies in the courts of appeals, those courts should assurethat 
their procedures provide adequately for prompt and efficient disposition 
of such claims. 



*The Administrative Conference takes no position in this recommendation on whether 
and under what circumstances such preliminary actions should be deemed judicially 
reviewable before Issuance of a final order by an agency.' 
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Recommendation 88-7: 

Valuation of Human Life in 

Regulatory Decisionmaking (Adopted September 16, 1988) 



Regulations intended to lessen risks of accidents and illness 
ordinarily impose compliance costs on regulated entities and on rulemak- 
ing agencies. In return, society gains numerous benefits, most notably 
the avoidance of fatalities, injuries and disease, and in some instances 
a reduction in property damage. Promulgation of such regulations is a 
multi-faceted process, and this recommendation addresses one set of 
issues frequently encountered in agency decisionmaking - the valuation 
of human life. 

Agencies often make reasoned estimates of the reduction in 
fatalities likely to follow implementation of a particular regulation, or of 
alternative regulations. It is rarely if ever possible to eliminate risk 
altogether, and it is nearly always the case that greater risk reduction 
raises compliance costs. Faced with such situations, agencies cannot 
avoid placing a value-either explicitly or implicitIy~on the societal 
benefits of risk reduction. Although similar issues are obviously involved 
when agencies seek to evaluate the benefit of avoiding illnesses or 
injuries, this recommendation is limited to agency practices and 
constraints in benefits valuation when the benefit at issue is future lives 
saved. 

Placement of a dollar value on human life is controversial and 
complex, and a wide array of approaches may be employed. A broad 
range of dollar values per life saved can be observed in regulatory 
outcomes across programs and departments. In part, this reflects 
differing views about what explicit value is suitable for a given type of 
hazard, and in part it reflects judgments that, for reasons of policy or legal 
constraints, decisions should take no account of the value of life implicit 
in those decisions. Some agencies reject all explicit efforts to place a 
monetary value on human life, while others routinely build such estimates 
into their regulatory proposals. This diversity can be sharp even within 
the same department. Those agencies that are willing to utilize explicit 
normative benchmarks for the value of life appear to be moving toward 
reliance on the same basic estimation technique, generally referred to as 
"willingness-to-pay." This technique is premised on the assumption that 
by examination of marketplace behavior, one can roughly ascertain how 
much individuals would be willing to pay in order to reduce the probability 
of death from a particular hazard or cause, or how much they would 
require in the form of salary increases or other payments to be willing to 
accept the increased probability. While willingness-to-pay provides the 
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most inclusive analysis currently available for evaluating the benefits 
derived from regulatory reduction of fatalities, it falls far short of an ideal 
process and can produce results that are misleading because the 
analysis often fails to take into account all relevant variables. 

The Conference recognizes the rudimentary state of knowledge 
on this issue, and realizes that both methodologies and results are likely 
to continue to vary among agencies. In this environment, however, it 
would be useful for agencies to take measures that would reveal publicly 
the processes through which they have determined the valuation of life 
incorporated in policy decisions. Such a procedure would provide useful 
clarification and exposition of the unavoidable tradeoffs in regulating 
hazards, and would also assist in drawing attention to those hazards 
where further protection may be feasible at acceptable cost. 

In this way, agency practice may also be measured against 
developments in the valuation techniques and evaluated for consistency 
with other agencies as well as with other regulations in the same agency. 
The Office of Management and Budget (0MB), in its oversight of 
executive branch regulatory activities, could facilitate consistency by 
providing a central clearinghouse for research and information on life 
valuation issues. 0MB should also assist agencies by updating its 
guidance concerning discount rates used by agencies in deriving present 
valueequivalentsof future effects. The current government-wide general 
guidance on discounting is contained in 0MB Circular A-94 which has not 
been updated since 1972. 



iiGGWKlENDftTIQNil 



1 . When an agency adopts a regulation that is intended to 

reduce the risk to human life, based on a judgment that the associated 
compliance costs are justified, the agency should disclose the dollar 
valu e per statistical life used for the pu rposes of that determination . Such 
statements and disclosures should also set forth the human life valuation 
implications of alternative levels of regulatory stringency considered by 
the agency. Exceptions to this principle may be appropriate where 
empirical information about either the costs or benefits of the regulation 
is highly conjectural, or where the benefits include values which cannot 
be quantified in market terms, e,g, , aesthetic gains. I n such cases, agen- 
cies should explain the nature and degree of imprecision in the valuation 
process so that the public will not be misled. When an agency declines 
to adopt a regulation duetothese considerations, it should provide similar 
information. 
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2. In implementing paragraph 1 , agenciesthat develop and 
use methodologies for placing a monetary value on human life should 
recognize that there remain substantial limitations of current methodol- 
ogy to incorporate all the variables that affect societal valuations of 
human life. An agency should explain the factors included or considered 
in its valuation. The agency also should explain how it weighs such 
factors. 

3 . Whenever agencies choose to discou nt costs and bene- 
fits in implementing paragraph 1, they should clearly and fully disclose 
what rates they are using, the methodology that generated those rates, 
and the sensitivity of outcomes to the particular rates applied. The Office 
of Management and Budget (0MB) should revise its guidance concern- 
ing the use of a discount rate in the valuation of costs and benefits to re- 
flect recent learning on the subject, eitherthrough updating 0MB Circular 
A-94 or by other means. Such guidance should articulate the various 
methods by which a discount rate can be derived and the scope of 
subjects to which it can be applied. 

4. 0MB should serve federal agencies as a central clear- 
inghouse for research and information on life valuation issues. To this 
end, 0MB should continue and expand its discussion of agency practices 
in the life valuation area, initiated in the 1987-88 edition of the annual 
Regulatory Program of the United States Government. 



*ln 1979, the Conference made a similar recommendation about cost-benefit analy- 
ses, Recommendation 79-4, Public Disclosure Concerning the Use of Cost-Benefit and 
Similar Analyses in Regulation, 1 C.F.R, 305.79-4 (1988). 
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Recommendation 88-8: 

Resolution of Ciaims Against Savings 

Receiverstiips (Adopted Septemben 6, 1988) 



When a federally insured savings and loan institution ('Ihrift") 
fails, the Federal Home Loan Bank Board (FHLBB) exercises overall 
regulatory control. The Federal Savings and Loan Insurance Corporation 
(FSLIC), underthe direction of the FHLBB, ordinarily acts as receiver for 
federally insured thrifts, and, in that capacity, must pay the valid credit 
obligations of the failed thrift. In the process of accepting, settling or 
rejecting a diverse and complex range of creditor claims, the FSLIC 
attempts to resolve disputes informally. If this cannot be done, claimants 
may resort to an adjudicative process. The locus of this adjudication -- 
agency or court--and its elements are the concerns of this 
recommendation. 

Exclusivity of thie Agency Adjudication Process. The FHLBB 
and its sister agency, the FSLIC, have asserted exclusive jurisdiction to 
adjudicate creditor claims against thrift receiverships. To establish and 
enforce its asserted power as receiver to adjudicate creditor claims, the 
FSLIC has adopted the practice of seeking to have claims litigation that 
has been initiated in state courts removed to the federal courts, where the 
FSLIC then moves for dismissal for want of subject matter jurisdiction. 
The agency has sometimes moved to override court judgments granted 
to creditors that were entered before a thrift was placed in receivership. 

The FSLIC's argument is that, as receiver, it has been vested 
with exclusive power to determine the validity of creditor claims, and that 
the jurisdiction of the courts to make independent determinations has 
been precluded. It is further argued by the FHLBB and FSLIC that their 
final administrative determinations are subject, not to de novo judicial 
review, but only to the limited judicial review provided under the Admin- 
istrative Procedure Act. This agency position has become known as the 
Hudspeth doctrine, after the Fifth Circuit decision in which it was first 
accepted {North Mississippi Savings and Loan Association v, Hudspeth, 
756 F.2d 1 096 (5th Cir. 1 985)). But other courts have declined to follow 
Hudspeth. See, e.g., Morrison-Knudsen Co., Inc. v. CHG International, 
Inc., 811 F.2d 1209 (9th Cir. 1987), holding that the FSLIC has no 
statutory authoritytoadjudicateclaimstothe exclusion of the courts. The 
U.S. Supreme Court has granted certioriari \o resolve the differences. 
See Coit Independence Joint Venture v. First South, F.A, 829 F.2d 563 
(5th Cir. 1987), cert, granted, 108 S. Ct. 1105 (1988). 

Because of the considerable adjudicatory power that the Hud- 
spef /7 doctrine potentially grants to the FSLIC, the doctrine has provoked 
controversy concerning the fairness, efficiency, and legal and constitu- 
tional validity of the administrative procedures. In fact, the position of the 
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Solicitor General in its brief for the Government in the Coit case does not 
endorse the FHLBB's argument that it is statutorily empowered to 
"adjudicate" these claims. The Solicitor General maintains that, while 
Congress could have provided for administrative adjudication in this 
context, it has simply (and appropriately) provided for a claims review 
step i n the process that must be exhausted by claimants before they seek 
judicial resolution of claims. 

The Conference takes no position on the statutory and constitu- 
tional power of the FHLBB to resolve these claims. Unless the Supreme 
Court finds administrative adjudication in this context to be constitution- 
ally impermissible, Congress should examine the need for agency 
adjudication of such claims, as an alternative to, or at least a required 
prelude to, de novo resolution of such claims in state and federal courts. 
For this reason, the Conference has examined the fairness and efficiency 
of the current administrative procedure for determining creditor claims 
against thrift receiverships. 

Current Claims Procedures. Claims against failed thrifts are 
institutionally and procedurally separated at the FSLIC. Those made by 
insured depositors on the one hand, and uninsured depositors and other 
creditors on the other, are handled by separate divisions within the 
FSLIC. Although many claims are resolved at the division level (so-called 
"receiver'sdeterminations"), rejected claimants may seek administrative 
review by the Adjudication Division of the FHLBB's Office of General 
Counsel, with final administrative review by the Board itself in complex 
cases. Thoughthecaselaw is unsettled, de/7owjudicial review has been 
allowed in the case of insured depositor claims and, under the Hudspeth 
decision, limited judicial review under the Administrative Procedure Act 
was contemplated in the case of noninsured and general creditor claims. 

Need for Congressional Attention. As thrift receiverships 
proliferate , the Conference urges Congress to consider whether it is more 
appropriate fordisputes overclaims filed against such receiverships to be 
decided by the FHLBB, or whether it is better to leave them to de novo 
resolution in state and federal courts-with or without a prior 
administrative claims review step at the FHLBB. 

if Congress does determine that an administrative adjudication 
process (coupled with appropriate judicial review) is the preferable 
approach, it should clarify the FHLBB's statutory authority. It should 
provide for an adjudicative system that makes clear that claimants have 
an opportunity to have their claims heard by adjudicators who are 
completely independent of other offices of the FHLBB or FSLIC, which 
may be perceived to have a financial interest in the outcome of such 
claims. To that end, a bifurcated hearing process should be established, 
offering claimants who can demonstrate that an issue of material fact is 
genuinely presented an opportunity for an on-the-record APA hearing 
presided over by an administrative law judge. An alternative, simplified 
procedure should be authorized for other cases or where parties agree 
to use it. 
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The FHLBB's current program of adjudicating claims against 
receiverships requires two additional improvements. First, final rules of 
practice need to be issued^ and time limits should be established. 
Second, the agency should refrain from attempting to override 
prereceivership judgments entered in federal or state courts. 
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1 . Congress should determine whether disputes over claims 
filed against thrift receiverships are better decided by the Federal Home 
Loan Bank Board (FHLBB) in an administrative adjudication process 
(coupled with judicial review) or by the judiciary through de novo 
resolution in state or federal courts (with or without a prior administrative 
claims review step at the FHLBB).^ 

2. if Congress does determine that an administrative adju- 
dication process is the more desirable approach, it should clarify the 
FHLBB's statutory authority by providing for an FHLBB adjudicative 
process along the lines set forth below: 

a) A bifurcated process should be established for adjudi- 
cating claimant appeals from determinations of thrift receivers. Where 
the claimant affirmatively demonstrates that an issue of material fact is 
genuinely presented, the FHLBB should offer an opportunity for an on- 
the-record APA hearing, presided over by an administrative law judge. 
In all other cases, or where the parties voluntarily agree, the FHLBB 
should be authorized to use simplified, less formal procedures, presided 
over by persons who need not be ALJs but who should be institutionally 
separate from the receiver.^ All parties, including receivers, should be 
encouraged to engage in alternative means of dispute resolution."^ 

b) Final FHLBB decisions on such claims should be based 
on the administrative record and subject to direct judicial review in 
accordance with the principles stated in ACUS Recommendation 75-3 
("The Choice of Forum for Judicial Review of Administrative Action"). 

3. The FHLBB should publish, aftera notice-and-comment 
rulemaking procedure, final rules setting forth its rules of practice for 
claims determinations. The rules should provide for strict, albeit 
reasonable, time limits^ applicable not only to claimants but also to 
receivers and their agents. 

4. The FHLBB (and FSLIC as receiver) should not override 
prereceivership judgments entered in federal and state courts. The 
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agencies' power to adjudicate claims should not encompass judgments 
in favor of creditors that have been entered by a court of competent 
jurisdiction before the thrift was placed in receivership. The FSLIC as 
receiver should either acquiesce in these judgments or pursue post-trial 
remedies. 

5. Congress should include in any legislation responsive to 

this recommendation a requirement that the FHLBB adopt appropriate 
regulations and policies as set out in paragraphs 3 and 4. 



1. On November 8, 1985 the FHLBB published proposed rules governing its claims 
adjudication process (see 50 Fed. Reg, 48970). On April 21, 1988 the FHLBB published 
interim procedures pending the adoption of final regulations, giving notice that the interim 
procedures that have been in effect in practice since July 1 , 1 986 will remain in effect pending 
the adoption of final regulations. See 53 Fed. Reg. 13105. 

2. The Conference, at this time, does not intend to express an opinion on which of 
these alternatives is preferable. 

3. See ACUS Statement, "Dispute Resolution Procedure in Reparations and Similar 
Cases," 1 CFR 310.13 (1988). 

4. See ACUS Recommendation 86-3, "Agencies' Use of Alternative Means of Dispute 
Resolution," 1 CFR 305.86-3 (1988). 

5. See ACUS Recommendation 78-3, "Time Limits on Agency Action," 
1 CFR 305.78-3 (1988). 
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Recommendation 88-9 : Presidential Review of 
Agency Rulemal<ing (Adopted Decembers, 1988) 



Federal regulation has grown in both scope and complexity in 
recent decades. Among its wide variety of national goals are: ensuring 
competitive markets, spurring economic growth, checking inflation, 
reducing unemployment, protecting national security, assuring equal 
opportunity, increasing social security, protecting the environment, ensuring 
safety, and improving energy sufficiency. Policies implementing these 
goals compete for scarce resources and sometimes conflict with one 
another. Thus, a central task of modern democractic government is to 
make wise choices among the courses of action that pursue one or more 
of these goals. 

While Congress establishes the goals, it seldom legislates the 
details of every action taken in pursuit of these goals or makes the 
balancing choices that these decisions require. It has assigned this task 
to the regulatory agencies. Each regulatory agency, however, usually is 
given a set of primary goals, without specific regard for whether proposed 
actions in pursuit of those goals might conflict with the pursuit of other 
goals by other agencies. An effective mechanism is needed to coordinate 
agency decisions with the judgments of officials having a broader 
perspective, such as the President and Congress.^ 

Some form of presidedntial review of agency rulemaking has 
been the practice since at least 1 971 . Like its predecessors, the current 
program is established by presidential executive order.^ The responsible 
officer (the Administrator, Office of Information and Regulatory Affairs, in 
the Office of Management and Budget) is appointed by the President, 
subject to Senate confirmation. 

The Conference believes that there is sufficient experience 
under these executive orders to warrant continuing such review with 
certain guidelines as to its implementation. The Recommendation below 
sets forth standards that should be followed whether review is governed 
by executive order or by a general statute. It also assumes that the 
President has the authority to enunciate principles to guide agency 
rulemaking, even though the programmatic responsibilities are by statute 
delegated to agencies. In addressing the presidential review process, the 
Conference recognizes that some of the issues are analogous to 
congressional involvement in agency rulemaking, but it does not address 
this latter subject at this time. 



liGQMIVIiNDAilQ 



The Conference recommends that the following princples should 
guide any program of presidential review^ of agency rulemaking: 
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1 . General Applicability 

Presidential review should apply generally to federal rulemaking. 
Such review can improve the coordination of agency actions and resolve 
conflicts among agency rules and assist in the implementation of national 
priorities. However, not all agency rules or categories of rules may be ap- 
propriate for such presidential review. Exempt categories include formal 
rulemaking, ratemaking, and rulemaking that resolves conflicting private 
claims to a valuable privilege. 

2. Applicability to Independent Regulatory Agencies 

As a matter of principle, presidential review of rulemaking should 
apply to independent regulatory agencies to the same extent it applies to 
the rulemaking of Executive Branch departments and other agencies. 

3. Timeliness of Review 

The process of presidential review of rulemaking, including 
agency participation, should be completed in a timely fashion by the 
reviewing office and, when so required, by the agencies, with due regard 
to applicable administrative, executive, judicial and statutory deadlines. 

4. Public Disclosure of Documents 

(a) Proposed or Final Rules. Where an agency submits a draft 
proposed or final rule for presidential review, the agency submission and 
any additional formal analyses'^ submitted for presidential review should 
be made available to the public when the proposed or final rule to which 
they pertain is published. If a decision is made to terminate a rulemaking 
after a notice of proposed rulemaking has been published, agency sub- 
missions to the office responsible for presidential review and any 
additional formal analyses submitted for review shou Id be made available 
to the public when the decision to terminate is announced. 

(b) Review of Agendas or Other Summaries or Schedules of 
Agency Rulemaking Actions. Where an agency submits agendas or 
other summaries or schedules of pending or planned rulemakings for 
presidential review, the agency should be made available to the public 
once the agenda or other summary or schedule is made known to the 
public in an official publication. 

5. Executive Branch Communications Relating to Presi- 
dential Review of Rulemaking 

(a) Policy Guidance An agency engaged in informal rulemaking 
should be free to receive policy guidance concerning that rulemaking at 
any time from the President, members of the Executive Office of the 
President, and other members of the Executive Branch, without having 
a duty to place these communications in the public file of the rulemaking 
unless otherwise required by law. However, officiarwritten policy 
guidance from the officer responsible for presidential review of rulemak- 
ing should be included in the public file of the rulemaking once a notice 
of proposed rulemaking or final rule to which it pertains is issued or when 
the rulemkaking is terminated without issuance of a final rule.^ 
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(b) Factual Information When an agency engaged in rulemak- 
ing receives a communication from the office responsible for presdiential 
review which contains factual information relating to the substance of the 
rulemaking that is not already in the public file, the agency should 
promptly place the communication (or if oral, a summary) in the public file 
of the rulemaking.^ 

(c) Communications Transmitting Outside Comments When an 
agency receives a communication from the office responsible for presi- 
dential review which transmits any factual submissions or the views or 
positions of persons outside the government , the agency should promptly 
place the communication (or if oral, a summary) in the public file of the 
rulemaking/ 

6. Responsibility of the Reviewing Office Regarding 
Outside Comments 

The officer responsible for presidential review of rulemaking 
should not allow the process of review to serve as a conduit to thye 
rulemaking agency for unrecorded communications from persons out- 
side the government. To guard against such occurrence, the responsible 
officer should take appropriate steps-and the following should be 
considered: 

(a) identifying any communications to the rulemaking agency 
that transmit the views or positions of persons outside the government; 

(b) promptly transmitting written communications received by 
the office responsible for presidential review from persons outside the 
government relating to the substance of a proposed agency rule to the 
rulemaking agency for inclusion in the public file of the rulemaking; 

(c) maintaining a list identifying the time and general topic of oral 
communications that pertain to the substance of an agency rule under 
review with persons outside the government and making such list 
available to the rulemaking agency for inclusion in the public file; and 

(d) inviting a representative of the rulemaking agency to attend 
any meetings between the reviewing office and persons outside the 
government which pertaintoany agency rulemaking under review by that 
office. The agency representative attending any such meeting should 
prepare an appropriate summary of the discussion and promptly place it 
in the public file of the rulemaking. 

7. Not Judicially Reviewable 

The presidential review process should be designed to improve 
the internal management of the federal government and should not 
create any substantive or procedural rights enforceable by judicial 
review. 
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1 . The need for greater coordination of federal regulation was recognized in 1979 by 
the American Bar Association's Commission on Law and the Economy. 

2. Exec. Orders Nos. 1 1 ,821 , 1 1 .949 (President Ford), Exec. Order 1 2,044 (President 
Carter), Exec. Orders Nos. 1 2,291 , 12,498 (President Reagan). For a thorough analysis of 
the experience under the executive orders, see NATIONAL ACADEMY OF PUBLIC AD- 
MINISTRATION, PRESIDENTIAL MANAGEMENT OF RULEMAKING IN REGULATORY 
AGENCIES (January 1987). 

3. Presidential review, as used in this Recommendation, refers to a program of sys- 
tematic executive oversight and dialogue that involves coordinating agency actions where 
conflicts exist, and in all cases probing the agency's fact and policy judgments, with the 
purpose of ensuring that the agency considers factors of importance to the President's 
policies to the extent permitted by law. Such review does not displace responsibilities placed 
in the agency by the President (or the President's delegates) of agency rulemaking pursuant 
to the President's constitutional authority is not within the scope of this Recommendation. 

4. See ACUS Recommendation 85-2, Agency Procedures for Performing Regulatory 
Analysis of Rules. 1 CFR 305.85-2. 

5. The Conference's position on the public availability of official written policy guidance 
stated in thie Recommendation modifies its earlier position in Recommendation 80-6, 
Intragovernmental Communications in Informal Rulemaking Proceedings, 1 CFR 305.80-6, 
1. 

6. Agencies also should place factual information received from other sources in the 
public file of the rulemaking, see Recommendation 80-6, 2. 

7. This reaffirms the Conference's position on the handling of comments by persons 
outside the government stated in Recommendation 80-6, 2. 
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Recommendation 88-10: 

Federal Agency Use of Computers in Acquiring and 

Releasing information (Adopted December 9, 1988) 



The rapid evolution of computer technology raises many eco- 
nomic and policy issues that affect the acquisition and release of 
information by government agencies. New information technologies can 
improve public access to public information and reduce papenwork 
burdens. They can also impose significant economic burdens, however, 
and they may stimulate competition between government agencies and 
established electronic information enterprises. The essential role of 
information in a democratic system underscores the need to examine 
with care the opportunities that electronic information storage and 
transmission provide for improving the flow of information between 
government agencies and the public. 

The following recommendations are intended to guide agencies 
in addressing the questions that will arise when an agency considers 
whether to acquire or release information in electronic form, either to 
facilitate performance of the agency's mission or to fulfill requirements 
established by the Freedom of Information Act (FOIA) or other laws.' 

At the present stage in the evolution of government electronic in- 
formation policy, the most one can do is to suggest an analytical 
framework within which agency electronic system designers, policy 
makers, and budget planners can assess their options. The process and 
substance of decisionmaking within this framework should, of course, 
conform with general principles of administrative law. 

Because experience is now relatively limited and information 
technology is subject to rapid evolution, when Congress sets policy it 
should do so on as broad a basis as possible. Because changes in 
electronic information capability occur at a different pace in different 
sectors of the society, transitional arrangements will be necessary to 
ensure that electronic acquisition and release do not disadvantage major 
segments of the population. 

The pertinent considerations depend on the context in which 
electronic acquisition or release of information is addressed. For 
example, the factors relevant to the release of information in electronic 
form in response to discrete FOIA requests differ from those that bear on 
discretionary agency decisions to release information broadly through 
electronic publishing. As a further example, resolution of issues pertain- 
ing to the acquisition of information in electronic form might depend on 
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such factors as the technological capacity of the private parties from 
whom electronic filing is to be requested. 

Recommendation A addresses the Freedom of Information Act. 
The FOIA was written with paper records in mind. The problem is to apply 
the Act to information maintained in electronic form. This recommenda- 
tion does not seek to provide comprehensive guidance but does address 
in general terms such matters as whether electronic records should be 
deemed records subject to the FOIA and whether an agency should be 
expected to write new computer programs for the purpose of responding 
to a FOIA request. 

Recommendations B and C discuss principles applicable to 
electronic acquisition and release of information, respectively. Recom- 
mendation D offers principles for defining the appropriate roles of the 
public and private sectors in the provision of electronic acquisition and 
release systems. 

Recommendations C and D envision a three-step process for 
evaluating possible new electronic information products. The first step in 
the evaluation process is to identify the current level of release of the 
information that would be contained in a new electronic information 
product. There are in general terms three possible levels of agency 
activity in releasing information: (i) "dissemination" or "publishing", 
leading to the broadest availability of information; (ii) "disclosure", 
involving wholesaling to private information suppliers or providing elec- 
tronic release capability in public reference rooms; and (iii) "access", 
involving ad hoc release in response to discrete requests. Forthe special 
meaning of these and other related terms used in this recommendation, 
it is important to refer to the appended glossary. 

The second step is to identify the benefits and costs of replacing 
or supplementing existing means of release with various levels of 
electronic release. An agency should not offer an electronic information 
product unless the cost-benefit analysis demonstrates that the electronic 
alternative analyzed is likely to be superior to existing means. The third 
step is to define the most desirable public and private sector roles, 
applying principles described in Recommendation D. 

Deciding to "promote" electronic publishing does not necessarily 
mean a direct, retail, electronic publishing and distribution role for the 
government, if private sector electronic publishing activities and commit- 
ments are more cost effective (see Recommendation D). Electronic 
publishing contemplated by this recommendation also can occur through 
depository libraries. In some cases it may be appropriate to retain both 
paper and electronic versions of the same information, even though costs 
almost certainly will be higher than for either form alone. 

Recommendation E identifies cost and benefit categories that 
should be considered in applying Recommendations B, C and D. 
Recommendations F through J deal with discrete questions of policy and 
technology: forexample.theuseof private telecommunications systems, 
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the undesirability of exclusive private or public control of information, and 
the need to stay abreast of developing technologies. 

These recommendations do not address such important issues 
as protection of trade secrets or privileged commercial information, 
invasion of personal privacy, or the need for Congress and agencies to 
consider allocating budgetary resources so that FOIA staffs will include 
persons skilled in using electronic databases. Nor do they address in 
detail the security of electronic databases. Those subjects deserve 
separate investigation. 

The recommendations also do not address issues pertaining to 
automation of internal agency functions including important questions of 
records retention, evidentiary use of electronic records, and program 
administration. Rather the recommendations assume that an agency 
has automated or will automate an identifiable portion of its activities and 
therefore is confronted with the questions of whether and how to establish 
interfaces between internal electronic information systems and the 
outside world. 



REeOMMENDAtlONS 



Ao Freedom of Information Act 

1. In interpreting the Freedom of Information Act, agencies 
should recognize that a "record" includes information maintained in 
electronic form. 

2. Agencies using electronic databases rather than paper 
records should not deny access to the electronic data on the grounds that 
the electronic data are not "records," that retrieval of the electronic 
information is equivalent to creation of a "new" record, or that program- 
ming is required for retrieval. In responding to FOIA requests, agencies 
should provide electronic information in the form in which it is maintained 
or, if so requested, in such other form as can be generated directly and 
with reasonable effort from existing databases with existing software. 
Agencies, however, should not be obligated under the FOIA to create 
large new databases for private advantage, thus using agency resources 
forprivate purposes. Agencies should use a standard of reasonableness 
in determining the nature and extent of the programming that provides an 
appropriate search for and retrieval of records in responding to FOIA 
requests, and in determining the extent to which FOIA requesters may 
ask the agency to produce data organized in formats other than those 
used by the agency in the regular course of its operations.^ 

3. Differences in technologies and database structures used by 
individual agencies make it necessary, for the near term, to define FOIA 
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obligations on a case-by-case basis. Further experience with electronic 
information systems is a prerequisite to the formulation of general rules 
applicable to such controversies under the Act as how requesters must 
identify the records sought, how much programming, if any, an agency 
must do, and how costs shall be borne. The concept of reasonableness 
applied to searches for paper information made in response to FOIA 
requests should provide a useful guideline for resolving controversies 
over the application of FOIA to electronically maintained data. 



B. Acquisition of information in Electronic Form 

1 . Agencies should acquire information in electronic form when 
they use, or will use, the information in that form and when most 
information submitters already maintain information electronically, or 
have ready access to intermediaries who will prepare and submit it in 
electronic form. When agencies sponsor electronic acquisition pro- 
grams, they should make clear their intention that all information required 
will eventually be available to them in electronic form, either by strictly 
administering exceptions to mandatory programs, or by undertaking the 
conversion of paper submissions into electronic form themselves. 

2. When most providers of information ("filers") are technologi- 
cally sophisticated, it is appropriate for agencies to require electronic 
filing of information, after developing standard formats in consultation 
with the filer community, and after appropriate testing and transition 
periods. 

3. In determining whether to require or permit electronic filing of 
information and in designing the particulars of an electronic acquisition 
program, agencies should carefully weigh the costs and benefits of 
electronic acquisition of information. The analysis should address the 
factors identified in Recommendation D together with other considera- 
tions made relevant by the agency's mandate. 

4. Agencies initiating electronic acquisition programs should 
take steps to facilitate electronic filing by entities having limited techno- 
logical capacity (without raising the costs for sophisticated entities), 
including the optional use of "smart forms. " When a significant proportion 
of the filer community is technologically unsophisticated, electronic 
acquisition may be feasible only through intermediaries. In such cases, 
agencies should create economic incentives for electronic filing rather 
than mandating it. Part of the economic incentive to file electronically 
under voluntary electronic acquisition programs can be the imposition of 
a fee on technologically sophisticated filers who choose to file on paper, 
assuming the statutory authority to do so exists. 
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C. Release of Information in Electronic Form 

1 . Electronic information release policies should depend on such 
factors as (a) whether the desired level of release consists of electronic 
publishing, electronic disclosure, or electronic access in response to 
FOIA requests (see the glossary for definitions of these terms); (b) the 
agency's policies in releasing like information maintained in paper 
records; and (c) the costs and benefits of replacing or supplementing an 
existing paper medium with an electronic medium. 

2. When a statute or agency policy mandates the publishing of 
information, the agency should itself electronically publish the informa- 
tion or facilitate its electronic publication by others, unless the cost- 
benefit analysis suggests the desirability of restricting publishing to the 
paper medium, possibly accompanied by a lower level of electronic 
release.^ If the agency publishes the information only on paper, it should 
consider electronic publication of the availability of the paper information 
products. Where an agency publishes information electronically, it 
should consider the feasibility of providing dial-up access. 

3. When a statute mandates public reference room disclosure, 
or paper products presently are made available through a public refer- 
ence room, agencies should provide electronic disclosure in public 
reference rooms of information already in electronic form. Such agencies 
should consider the costs and benefits of upgrading from electronic 
disclosure to electronic publishing. Agencies should also make informa- 
tion disclosed electronically available to any requester in an electronic 
form that would be easily usable by information resellers. 

4. In those instances where an agency maintaining information 
in electronic form has no mandate to release information other than in 
response to FOIA requests, the agency should consider upgrading 
release of appropriate parts of this information to electronic disclosure 
through public reference rooms and wholesaling in electronic bulk form 
to private sector requesters.^ 



D. Allocation of Responsibilities Between Public and 
Private Sectors 

1 . Agencies that have decided under Recommendations B and 
C to acquire or release information in electronic form should define the 
appropriate roles of the public and private sectors in providing that 
information and related products (including telecommunications facili- 
ties, indexes and retrieval software as well as raw data). That choice 
should depend on the relative costs and benefits of privately versus 
publicly provided information products. 
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2. When choosing between publishing and a lower level of 
electronic release of information, an agency should determine whether 
private sector providers are willing to supply electronic products having 
features (e.g., user-friendly menus) that will give the public greater 
benefits or lower costs than would electronic publishing by the agency. 
When an agency relies on the private sector for electronic publishing of 
agency information, the agency should seek to establish by contract the 
nature of the products to be provided. 

3. When an agency determines that its mission warrants new 
electronic means of acquisition or release of information and the private 
sector will not commit to provide them at appropriate prices, the agency 
should provide them, if clearly identified non-economic and economic 
benefits outweigh the capital and marginal costs. Agencies should 
recognize, however, that there may be circumstances where the costs to 
an agency would suggestthe wisdom of creating incentives forthe private 
provision of the desired electronic information product -for example, the 
free use of agency-developed software. 

E. Determination of Costs and Benefits 

1 . Agencies should take into account the following costs in the 
decisionmaking processes suggested in Recommendations B, C and D: 

(a) Capital costs to the agency of establishing the product, and 
the probable economic life and other uses over which the costs shou Id be 
allocated; 

(b) Capital costs to information consumers and information 
providers to utilize the product, and the probable economic life and other 
uses over which these costs should be allocated; 

(c) The marginal costs to the agency for user access; 

(d) Marginal costs to users for obtaining the information; 

(e) Marginal costs to electronic information providers of updating 
the electronic information; 

(f) Unrecovered costs associated with existing government or 
private sector capital that would be made obsolete by the new product; 

(g) The costs of updates and upgrades in service levels or 
capacity necessary to permit intended benefits to be realized at levels of 
demand expected over the long term; and 

(h) Costs of changing to standard formats or of hand ling different 
formats. 

2. Agencies should take into account the following benefits in de- 
cisionmaking processes suggested in Recommendations B, C and D: 

(a) Savings associated with eliminating the cost of producing 
and maintaining existing paper products; 

(b) Savings to agencies and consumers associated with upgrad- 
ing the level of information release from ad hoc FOIA disclosure to 
electronic disclosure in a public reference room; 
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(c) Savings to agencies and consumers associated with upgrad- 
ing paper public reference room disclosure to electronic publishing; 

(d) Increase in the number of interested persons having access 
to information; 

(e) Improvements in the utility of information for its intended 
purpose because of improved organization and retrieval capabilities; and 

(f) Reductions in delays associated with transferring information 
from an agency to eventual consumers. 

3. Cost-benefit analyses should take into account FOIA obliga- 
tions, including obligations to protect trade secrets and other exempt 
information. In designing electronic databases, agencies should con- 
sider the types of FOIA requests likely to be received for data in the 
database, consulting with representative users when feasible. Insofar as 
it is consistent with agency mission performance, databases should be 
designed so as to facilitate responses to FOIA requests. A proper rule 
of thumb is that it should not be any more difficult to obtain information 
under the FOIA after automation than before. 

4. In some cases, effective design may require some sacrifices 
in electronic FOIA retrieval capability. In these cases, agency designers 
of electronic databases and retrieval software should consider how FOIA 
requests can be satisfied consistent with the spirit of the Act. For 
example, an agency might choose to make raw data available to 
requesters in computer-readable form along with retrieval software, so 
that requesters can effect their own retrievals. In other situations, new 
electronic information products may reduce costs of FOIA requests, to 
both requesters and agencies. This would occur, for example, if 
information were published or otherwise made accessible electronically 
in a public reference room, ratherthan provided only on paper in response 
to FOIA requests. 

F. Exclusive Control of Public Information 

An agency generally should not grant a private party exclusive 
control of its electronic information or of the acquisition or release thereof. 
Nor should the agency itself as a general matter maintain such control in 
the absence of a compelling public purpose. Where an agency has, and 
wishes to exercise, authority to enter into an exclusive arrangement 
providing a private sector vendor with a preferential right to electronic 
information, the agency should first consider whether the analysis 
suggested in Recommendations B, C, D and E demonstrates that 
efficiencies can be achieved through such an arrangement. The agency 
should also guard against the possibility that the arrangement may be 
inconsistent with its responsibilities under the FOIA or may impair the 
ability of the agency and the public to benefit from subsequent 
technological developments. 
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G. Technology Issues 

1 . Agencies should use proven technologies in their electronic 
acquisition and release systems. They should stay abreast of the state- 
of-the-art in all matters related to the electronic acquisition and release 
of information and should be particularly alert to the need for up-to-date 
and effective access control and othertechniques required to maintain an 
appropriate level of security. 

2. Agencies should seek to base electronic information formats 
on existing standards efforts such as American National Standards 
Institute standards on Electronic Busines i Data Interchange^ before 
developing their own distinctive format definitions.^ 

3. Whenever possible, agencies should use public data net- 
works rather than developing their own communications links for public 
filers or consumers. 

4. Agencies should consider conducting demonstration projects 
to experiment with evolving electronic information technology, 

H. Electronic Participation in Administrative Proceedings 

Agencies should experiment with electronic means of providing 
public participation in rulemaking, adjudication and other administrative 
proceedings, while retaining a means of effective participation for per- 
sons who lack the means to access the electronic information system. 

I. Government-wide Policy on Electronic Information 

1 . A government-wide policy on electronic information is desir- 
able to afford gu idance to agencies. Such a policy should articulate goals 
consistent with those expressed in the foregoing recommendations. 

2. Congress should formulate the larger value judgments 
necessary for a government-wide policy on electronic information. ^ 
These include the roles of public and private sectors; who ought to pay 
for increased information utility; and the level of funding to be provided by 
the government. 

3. Because agencies often are in the best position to apply the 
considerations identified in this recommendation, Congress should nor- 
mally defer to agency judgment in selecting methods to implement 
congressionally enacted policies when the agencies have offered rational 
justifications for their electronic information program decisions. 



114 



J. National Institute of Standards and Technology 

The National Institute of Standards and Technology should 
continue to worl< with the U. S. Patent and Trademark Office to advance 
electronic data storage and transmission technology, as, for example, its 
work with high-capacity storage technology, and should inform agencies 
about commercially available products and services to facilitate elec- 
tronic acquisition and communications. 

GLOSSARY 

Bulk form: large quantities of data in nearly raw form, with little 
formatting information or other added value, usually maintained and 
transferred on magnetic tape or cassettes or high capacity optical or 
magnetic disks. 

Data product: a specific form of electronic information, some- 
times including data structures, indices, retrieval software, and telecom- 
munications links. 

Database: a body of information maintained in electronic form, 
from which parts can be retrieved electronically. 

Dial-up: a form of electronic dissemination through which 
anyone with a computer, a modem, and access to an ordinary telephone 
line can retrieve information from an electronic database. 

Electronic access: the lowest level of electronic release; the 
ability to obtain agency information; communicating information to con- 
sumers. 

Electronic acquisition: obtaining information from the public 
electronically; includes electronic filing; submitting information to an 
agency in electronic form. 

Electronic disclosure: an intermediate level of electronic re- 
lease; making information available electronically to the public at one or 
only a few places. 

Electronic dissemination: the highest level of electronic 
release; using electronic means to make information widely available to 
the public at places where it is used; same as electronic publishing. 

Electronic publishing: same as electronic dissemination. 

Electronic release: communicating information to users in 
electronic form; a generic term that includes access, disclosure, and 
dissemination. 

Hardware: computers and associated peripherals. 

Public data networks: communications common carriers that 
aggregate small volume data communications and thereby reduce the 
cost of high-quality transmission of data. 

Retailing: providing information in a format different from that 
used by the government, or with accompanying analysis, aggregation or 
segregated subsets, enhanced search or retrieval capabilities, or other- 
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wisetailoredtobeofvaluetospecializedorindividualendusers;alsomay 
include distribution components of electronic release. 

Retrieval : extracting a part of a database and presenting it to the 
requester in a form understandable by humans. 

Smart forms: interactive computer data acquisition programs 
that guide the filer in answering questions. 

Software: computer programs or data. 

Wholesaling: providing resellers or large end users information 
only in the form used by the government or only in bulk form. 



1. OMB Circular A-130 (50 Fed. Reg. 52730, Dec. 24, 1985) provides a general 
framework for manage nent of federal information resources. The relationship between parts 
of this recommendation and provisions of the OMB Circular is as follows. Recommendation 
A reflects the same policy as Paragraph 7(g) of the Circular, but provides additional detail. 
Recommendation B deals with electronic acquisition, a subject addressed in proposed OMB 
guidelines, but not in detail in the existing version of Circular A-130. Recommendation C 
suggests a cost-benefit approach to defining agency electronic dissemination activities es- 
sentially consistent with that prescribed by the Circular, but offers a finer level of analytical 
detail to guide agency selection among three different levels of release. Recommendation D 
suggests defining the boundary between public and private sectors based on a cost-benefit 
analysis; this is endorsed by Paragraph 7(e) of Circular A- 1 30, but Recommendation D defers 
less to private sector activities than the Circular. Recommendation E lists more specific cost 
and benefit categories to be considered than does the Circular. Recommendation F reflects 
the same policy as that set forth in Appendix IV to Circular A-130 (discussing paragraph 
1 1(a)). Recommendations G and H have no counterparts in the Circular. Recommendation 
I discusses the role and limits of government-wide policy; Circular A-130 is an example of 
such a policy. Recommendation J is consistent with Paragraph 9(c) of the Circular. 

2. Agencies should be able to recover the costs of complying with FOIA requests, 
including programming costs, in a manner consistent with the Freedom of Information Reform 
Act of 1986, 100 Stat. 3207, 3207-48 (1986), amending 5 U.S.C. 552(a)(4)(A). and related 
OMB guidance, 52 Fed. Reg. 10012, 10017(1987). 

3. When a statute mandates electronic publishing, the agency would not have 
discretion to restrict publication to a paper medium or to a lower level of electronic release. 

4. The prices for such electronic information would be determined under the general 
user fee statute, 31 U.S.C. 9701 , or under the FOIA. See OMB's user fee guidelines, restated 
in App. tV to OMB Circular A-130, 50 Fed. Reg. 52748 (1985). 

5. These standards are currently designated as "X.12". 

6. Cf. Recommendation 78-4, Federal Agency Interaction with Private Standard- 
setting Organizations in Health and Safety Regulation, 1 CFR 305.78-4. 

7. See, e.g., U.S. Congress, Office of Technology Assessment, Informing the 
Nation: Federal Information Dissemination in an Electronic Age (October 1988). 
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Recommendation 88-11: 

Encouraging Settiements by Protecting !\^ediator 

Confidentiality (Adopted December 9, 1988) 



The resolution of issues through negotiations among the af- 
fected parties has long been recognized as an essential ingredient of the 
administrative process. Settlements bring to bear parties' experience, 
foster creative solutions, and result in faster decisions requiring fewer 
resources than formal litigation. Most settlements now occur simply 
though ad hoc negotiations among the lawyers for the parties, generally 
on the eve of hearing. The Administrative Conference has recommended 
that agencies adopt alternative means of dispute resolution ("ADR") to 
enhance negotiations and stimulate the possibility of reaching agreement 
expeditiously within the confines of the agency's authority and policy. 

This recommendation seeks to encourage agency use of alter- 
native means of dispute resolution by affording appropriate protection to 
communications between the parties and the neutral in settlement 
negotiations. The Conference, of course, recognizes the principle that 
decisions affecting the public welfare ought to be made in the open and 
subject to public and judicial scrutiny. Nevertheless, since settlements 
are essential to administrative agencies, a careful balance must be struck 
between the openness required for the legitimacy of many agency 
agreements and the confidentiality that is critical if sensitive negotiations 
are to yield agreements. This recommendation attempts to strike that 
balance, without thwarting open decisionmaking. 

Most ADR techniques, including mediation, non-binding arbitra- 
tion, factfinding and minitrials, involve a neutral third party who aids the 
parties in reaching agreement that resolves the issues in controversy. A 
skillful mediator can speed negotiations and increase chances for agree- 
ment by holding separate confidential meetings with the parties, where 
each party may give the mediator a relatively full and candid account of 
its own interests (rather than its litigating position), discuss what it would 
be willing to accept, and consider alternative approaches. The mediator, 
armed with this information but avoiding premature disclosure of its 
details, can then help to shape the negotiations in such a way that they 
will proceed most directly to their goal. The mediator may also carry 
messages between the parties, launch "trial balloons," and act as an 
agent of reality to reduce the likelihood of miscalculation. This stmcture 
can make it safe for the parties to talk candidly and to raise sensitive 
issues and creative ideas. In non-binding arbitration, minitrials and 
factfinding, the neutral may play a different role from that of a mediator, 
because he may issue a tentative decision that is then used as a basis 
for negotiations, but all of these neutrals have the common characteristic 
of helping the parties negotiate an agreement. 
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With all of these neutrals, many of the benefits of ADR can be 
achieved only if the proceedings are held confidential. Confidentiality 
assures the parties that what is said in the discussions will be limited to 
the negotiations alone so they can be free to be forthcoming. This need 
extends to the neutral's materials, such as notes and reports, which are 
produced solely to assist the neutral in the negotiation process and which 
others could misconstrue as indicating a bias against some party or 
interest. This is why many mediators routinely destroy their personal 
notes and drafts and return all other materials to the parties. Moreover, 
if the neutral were to testify in a subsequent proceeding as to what went 
on during the negotiations, his neutrality might be destroyed. The ADR 
process could bejeopardizedbecauseone party or another is likelyto feel 
disadvantaged. Also, the parties would justifiably feel their confidences 
might be threatened. All this would certainly inhibit future participation by 
parties and neutrals. 

Limited protection for settlement negotiations and work product 
developed in preparation for litigation is provided by Rule 408 of the 
Federal Rules of Evidence and Rule 26(b)(3) of the Federal Rules of Civil 
Procedure. However, uncertainties as to their application-not to mention 
the effects on confidentiality of the Freedom of Information Act-may 
raise obstacles to protecting communications with ADR neutrals in 
federal agencies' disputes. As a result, many statutes, rules, and 
guidelines have explicitly provided for some degree of confidentiality of 
mediation and similar materials. 

The Administrative Conference takes the view that maintaining 
confidentiality of settlement discussions is consistent with the principles 
underlying the FOIA, Rule 408 of the FRE, Rule 26(b)(3) of the FRCP, 
and the work product doctrine. To encourage the use of ADR in 
negotiations, the recommendation contains a model rule seeking to 
protect the cpmmunications between the neutral and the parties or other 
participants in the course of the negotiations as well as the neutral's own 
notes and impressions. It does so in recognition that the mediator will 
virtually nei^er have information or evidence that is not shared by at least 
one other person, excepting of course the neutral's own notes, recollec- 
tions, and judgments. The rule does not address (1) when meetings or 
negotiations should be held in public session , (2) what justification should 
be prepared to support any agreement reached, or (3) what information 
should be available from a party to the negotiations. The rule covers oral 
communications or actions that are related to a settlement proceeding, 
as well as documents that are created specifically for the negotiations or 
other, previously existing documents that are furnished to the neutral in 
confidence by a participant in the negotiation . The restrictions on the neu- 
tral's disclosing information from the negotiation are not categorically 
absolute, being subject to several narrow exceptions that deal with 
extraordinary cases. Finally, the model rule does not attempt to impose 
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its terms on all parties for all issues; they would be free to vary the terms 
for their particular negotiations. 



iiGQMMiNiMGN 



1 . Agencies that use the services of neutrals in settlement 
proceedings: 

(a) shou Id explicitly indicate that as a matter of policy they will not 
seek to discover or otherwise force disclosure of a neutral's notes, 
memoranda or recollections or of documents provided to the neutral in 
confidence in the course of settlement negotiations; 

(b) in arranging with an individual or organization to serve as a 
neutral in settlement proceedings, should include a provision in any 
agreement with the neutral that (i) the agency makes no claim to the 
neutral's notes, memoranda or recollections or to documents provided to 
the neutral in confidence in the course of the settlement negotiations and 
(ii) that such material is outside the scope of the agency's right to any data 
developed pursuant to the agreement; and 

(c) shou Id adopt a procedural rule, consistent with the model ru le 
contained in the appendix below, for all cases where the agency itself is 
a party to the negotiations or where private parties are negotiating the 
resolution of an issue in controversy concerning a statute, regulation, or 
policy administered by the agency. 

2. The neutral, including a neutral (as defined in the model rule) 
who serves as a presiding officer, should carefully segregate, and identify 
as settlement documents, all materials received or developed during the 
course of a settlement proceeding, including any retained following its 
conclusion, so they will be used solely to assist the neutral in working to 
settle the issues in controversy. 

3. Agencies should interpret the FOIA, Rule 408 of the Federal 
Rules of Evidence, Rule 26(b)(3) of the Federal Rules of Civil Procedure, 
and the work product doctrine to avoid disclosure of settlement commu- 
nications by neutrals serving in administrative settlement proceedings. 



APPENDIX 



Model Rule 
XXX.1 Introduction; Encouraging Settlement; ADR 
Techniques 

(a) To facilitate a vigorous enforcement program and expedi- 
tious administrative decisionmaking, [the agency] encourages the reso- 
lution of issues in controversy through negotiations among the affected 
parties. Voluntary settlement processes within [the agency's] statutory 
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mandates and existing policies can produce decisions nfiore efficiently 
than traditional procedures, and often yield decisions that are more effec- 
tive than those reached without the concu rrence of persons with firsthand 
involvement. Settlement agreements thereby enablethe agency and the 
parties to accomplish their goals with expenditure of fewer resources. 

(b) In addition to unassisted negotiations among the affected 
interests, alternative means of dispute resolution ("ADR") can aid the 
parties in reaching agreement in appropriate cases. These techniques 
include facilitation, mediation, minitrials, factfinding, and non-binding 
arbitration. In each, a neutral third party helps the parties reach a 
voluntary agreement. [The agency] encourages the use of these ADR 
processes as part of its policy favoring settlements. 

(c) The voluntary settlement of issues in controversy through a 
dispute resolution process requires integrity, objectivity, and fairness on 
the part of the neutral and of the process itself. Moreover, the parties 
must feel free to discuss the dispute with the neutral without fear of being 
disadvantaged by the negotiations. [The agency] takes the position that 
the public policy favoring voluntary resolution of disputes therefore 
requires that the neutral not reveal, either voluntarily or through legal 
compulsion, information learned in confidence during the negotiations. 
To encourage the parties to negotiate, this rule enunciates an agency 
policy seeking to protect the confidentiality of settlement negotiations 
involving the neutral. 



XXX.2 Definitions 

As used in this rule: 

(a) "Issue in controversy" means a question that is material to 
a decision involving a statute, regulation, or policy administered by [the 
agency] about which persons who would be substantially affected or the 
agency disagree. 

(b) "Settlement proceeding" means any process, such as 
facilitation, mediation, minitrial, factfinding, or non-binding arbitration, 
that is used to resolve issues in controversy by agreement of the parties 
in which a neutral serves, whether or not administrative or judicial 
proceedings have been instituted. 

(c) "Neutral" means an individual who with respect to the issues 
in controversy- 

(1) is not a party; 

(2) does not have any official, financial, or personal 
conflict of interest unless such interest has been fully disclosed in writing 
and all parties agree that the individual may nevertheless serve as a neu- 
tral; and 

(3) works to aid the parties in arriving at settlement of the 
issues in controversy through agreement. 
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(d) "Settlement communication" means any oral or written 
communication or conduct made in confidence and in connection with a 
settlement proceeding by any party, neutral, non-party participant, or 
other source of information relevant to the proceeding. 

(e) "Settlement document" means any written material that is- 

(1) prepared for the purpose of, in the course of, or 
pursuant to a settlement proceeding, including memoranda, notes, and 
work product of the neutral and the parties, or 

(2) provided to the neutral in confidence for purposes of 
the settlement proceeding. 

An agreement reached as a result of a settlement proceeding is 
not a settlement docu ment unless the parties agree in writing, and the law 
allows, that it shall be regarded as such. 

(f) "In confidence" means with the expressed desire of the 
source that the information be kept confidential or provided under 
circumstances that would create the reasonable expectation that it will 
not be disclosed. 

(g) "Party' ' means a person or entity whose dispute is the subject 
of the settlement proceeding, including representatives of such a party. 

(h) "Non-party participant" means a person or entity who is not 
a party to the dispute but who participates in the settlement proceeding, 
such as by providing information, analysis, advice, or views. 

XXX.3 Applicability of the Rule 

(a) This rule applies to any settlement proceeding whether or not 
[the agency] is a party if the parties communicate with the neutral under 
circumstances that reasonably imply that the parties expect that the com- 
munications will be held confidential. Prior to beginning substantive 
negotiations, the parties may ( 1 ) agree that this ru le does not apply to their 
negotiations or (2) modify the terms of this rule by agreement in which 
case that agreement will prevail to the extent it is authorized by law or is 
otherwise consistent with this rule. So that the neutral can decide 
whether he wishes to serve under those conditions, the parties shall so 
inform the neutral othenwise prior to commencing settlement proceed- 
ings. If they fail to do so, this rule shall apply. 

(b) The provisions of the rule take effect when- 

(1 ) a person has been specifically requested or accepted 
by at least one party to (i) serve as the neutral in the settlement 
proceeding, or (ii) discuss the potential of conducting a settlement 
proceeding, or (iii) contact other potential parties to determine whether it 
would be appropriate to convene a settlement proceeding to resolve the 
issues in controversy; 

(2) the other parlies with whom the neutral has contact 
knows that he or she is occupying the role of a neutral; and 

(3) they communicate with the neutral in that capacity. 
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(c) The rule does not address- 

(1) the extent to which a party may disclose settlement 
documents and communications either voluntarily or in response to 
discovery or legal process; or, 

(2) the information that is required to support a decision 
or agreement reached in a settlement proceeding. 

XXX.4 Neutral Impartiality and Confidentiality of Settlement 
Negotiations 

(a) A neutral shall not voluntarily or through compulsory process 
disclose or testify concerning settlement communications or settlement 
documents, unless-- 

(1) all parties to the settlement proceeding and the 
neutral consent in writing, and if the settlement communication or docu- 
ment was provided by a non-party participant, that participant also 
consents in writing; 

(2) the request is for a settlement document that was 
provided to the neutral in a public meeting or is otherwise already in the 
public domain; 

(3) the settlement document is required by law to be 
made public, but only if it is not available from the person who prepared 
it or from any other source; 

(4) a court determines that there is a need for such 
testimony or disclosure. The agency takes the position that any such 
determination should be pursuant to a finding that the need for disclosure 
to--(i) prevent a manifest injustice, (ii) reveal a violation of law, or (iii) 
protect the public health or safety is of sufficient magnitude in the 
particular case to outweigh the integrity of settlement proceedings in 
general by reducing the confidence of parties in future cases that their 
communications will remain confidential; or 

(5) the settlement document or communication is 
relevant to the resolution of a dispute between the neutral and a party or 
participant, but only to the extent that the document or communication is 
used for purposes of resolving that dispute and not any issue in 
controversy in the settlement proceeding. 

(b) If a demand, by way of discovery request or other legal 
process, is made for disclosure by the neutral of a settlement document 
or communication, the neutral shall make reasonable efforts to notify the 
parties and any affected non-party participant so that countermeasures 
may be taken if desired. 

XXX.5 Agency Records 

(a) The agency makes no claim of control or ownership 
over the notes, memoranda, and other work product prepared by a 
neutral or by his or her staff in connection with a settlement proceeding. 
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(b) The agency takes the position that settlement 
documents and communications are not agency records solely on 
account of their having been received by the neutral during a settlement 
proceeding; a document or other material that is otherwise an agency 
record remains as such. 




General Counsel, Federal Mediation and Conciliation Service Theodore 
M. Chaskelson greeting Justice Anthony Kennedy at plenary reception. 



1 . As the influential Attorney General's Manual on the Administrative Procedure Act 
explained in 1947. 

2. The settlement of cases and issues by informal methods is nothing new in Federal 
administrative procedure. In its Final Report, the Attorney General's Committee on Admin- 
istrative Procedure pointed out . . . that "even where formal proceedings are fully available, 
informal procedures constitute the vast bulk of administrative adjudication and are truly the 
llfeblood of the administrative process." 

3. The Conference has repeatedly recommended that agencies employ ADR. Rec- 
ommendation 86-3 calls on agencies to make greater use of mediation, facilitation, negotia- 
tion, minitrlals, and other "ADR" methods to reduce the delay and contentiousness that ac- 
company many agency decisions. E.g., Agencies' Use of Alternative Means of Dispute 
Resolution, 1 CFR 305. BS-3; Alternatives for Resolving Government Contract Disputes, 1 
CFR S05.Q7-^^■, Procedures for Negotiating Proposed Regulations, 1 CFR 305.82-4,85-5; 
Negotiated Cleanup of Hazardous Waste Sites Under CERCLA, 1 CFR 305.84-4; Resolving 
Disputes under Federal Grant Programs, 1 CFR 305.82-2. 

4. For brief definitions of these terms, see the Appendix to Conference Recommen- 
dation 86-3. supra. 

5. See, e.g., Recommendation 88-5, Agency Use of Settlement Judges, 1 CFR 
305.88-5. 
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statement 13 

Dispute Resolution Procedure in Reparations 

and Similar Cases (Adopted June 10, 1988) 

Where Congress has established private rights, effective means 
of protecting them are crucial. Congress has used a variety of procedures 
to protect consumers, workers and certain others. In many cases, it has 
established formal adjudicatory processes (e.g.. within regulatory agen- 
cies like the Federal Trade Commission or review agencies like the 
Occupational Safety and Health Review Commission). Congress has 
also recognized that, in many cases, formal agency hearings or court 
litigation may be unnecessary or too costly. Thus, alternative or 
supplementary agency procedures or even private-sector procedures 
have been established to resolve disputes that formerly would have been 
left to the formal adjudication process. 

Agencies' use and oversight of these dispute processes has 
become even more important in light of recent congressional develop- 
ments and Supreme Court decisions. The Supreme Court recognized in 
Shearson/American Express, Inc. v. McMahon, 107 Sup. Ct. 2332 
(1987), for example, that arbitration processes are often adequate to 
protect statutory rights, particularly where an agency can oversee their 
operation to ensure their adequacy. Indeed, that case enforced an 
arbitration agreement even for a treble damage case brought under the 
Racketeer Influenced and Corrupt Organizations Act by a plaintiff acting 
much like a "private attorney general." 

Agencies' approaches to "reparations" and similar programs to 
safeguard consumers reflect the diversity of approaches that are avail- 
able. The Securities and Exchange Commission, so far at least, has 
relied on a purely private resolution mechanism-exchange-based arbi- 
tration. The Commodity Futures Trading Commission ("CFTC"), has 
developed, pursuant to statutory mandate, its own distinctive dispute 
resolution program. Since it was formed in 1974, the CFTC has 
administered a "reparations" program that adjudicates between com- 
modity futures salespersons (known as "futures commission merchants") 
and aggrieved customers. 

The CFTC's program provides an interesting alternative to civil 
litigation, formal hearings under the Administrative Procedure Act, and 
commercial arbitration. Like arbitration (which is also an option available 
to aggrieved customers), the reparations program uses decisionmakers 
familiar with the industry from which the disputes arise. But these 
decisionmakers are CFTC employees, rather than arbitrators drawn from 
industry-either agency administrative law judges or other specially- 
designated agency employees known as "judgment officers". 
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The CFTC has been creative in fashioning procedures for the 
reparations program. The "formal" procedure, for claims of more than 
$1 0,000, is akin to the adjudicatory procedure provided in Section 554 of 
theAPA. The "summary" procedure forclaimsunder$1 0,000 dispenses 
with several formalities, including the right to an oral hearing. It does 
permit a telephonic hearing. A third, "voluntary" procedure, is available 
for claims of any size and must be elected by both parties. It dispenses 
with a written opinion by the presiding judgment officer and appeal rights. 
While the CFTC's program had a troubled early history, characterized at 
times by crippling case backlogs and severe budgetary constraints, 
recent years have seen enhanced resources and a considerable im- 
provement in case management. 

The Administrative Conference has begun exploring these proc- 
esses with its research into the CFTC's innovative approach to consumer 
protection. The Conference sees important benefit in programs, like the 
CFTC's, that offer complainants procedural options. Creation of an 
agency review process for consumer complaints benefits the regulatory 
agency because the process provides a valuable pipeline into the 
problems of the industry; resolving these complaints serves as a constant 
challenge and impetus to the agency to interpret its statutory mandate. 
A three-tiered approach like the CFTC's permits added opportunities for 
procedural tailoring. On the other hand, the parallel private decisional 
process may be less expensive, faster, and more responsive. Parties 
benefit from having both a choice of forums and an opportunity to select 
a dispute resolution procedure that suits their needs. 

Much remains to be done in considering the best approach for 
particular agencies, and this statement is intended as an initial foray. The 
Administrative Conference suggests that continued experimentation with 
alternative types of procedures for resolving issues arising in consumer 
protection programs is justified. Agencies administering statutes that 
recognize a private right of action should consider establishing, or 
seeking authority to establish, a reparations program offering creative 
procedures for "formal," "summary" and "voluntary" dispute resolution, 
along the lines of the CFTC's where: 

(1) An agency statute provides for and engenders 
substantial private litigation and/or arbitration; or 

(2) An agency regulatory program centers on a single 
industry or group of similar industries, such as would permit creation of 
"expert" decisionmakers. 

An agency with both of the characteristics listed above would be 
a prime candidate for a reparations program. Each program of course 
would be crafted to meet the special needs of the agency's particular 
regulatory jurisdiction. 
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Management of reparations programs should take into account 
these factors: 

(1 ) Where complaints are to be resolved by summary or 
voluntary procedures, the discovery process should be streamlined to 
comport with the goals of less formal procedures. For example, the 
number of interrogatories and requests for admissions may be substan- 
tially limited; and summary information rather than facsimilies could be 
deemed responsive to requests for the production of documents. 

(2) The judgment officers used in summary and volun- 
tary procedures need not always be administrative law judges or even 
attorneys, so long as they demonstrate sufficient experience in, or 
knowledge of, the regulated industry or applicable law. 

(3) While summary procedures by their nature may not 
require an in-person hearing, telephone hearings may provide a useful 
and inexpensive way of allowing the judgment officerto question parties 
and witnesses. Telephone hearings should be available whenever a 
judgment officer believes such a hearing is appropriate to the resolution 
of a dispute. 

(4) Since complainants in reparations proceedings fre- 
quently appear without a lawyer, agencies should make the dispute 
resolution process understandable to the lay person. Toward that end, 
notices and descriptions of the process should avoid whenever possible 
the use of legal terms (e.g. . "pleadings" or "discovery") where a colloquial 
term will suffice. Where use of a lay term would mislead, or where no 
approptiate term is available agencies should make every effort to ensure 
that the legal term of art has been translated for the lay party or even 
provide a glossary of such terms for the benefit of the lay reader. 

(5) Managers should ensure that a sufficient number of 
judgment officers are employed to reduce the overall processing time for 
summary and voluntary proceedings, and thus to permit those forms of 
procedure to fulfill their promise. 

(6) Case tracking systems for reparations cases should 
be used, or modernized, so that the location and progress of any case can 
be quickly identified and bottlenecks eliminated. 
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APPENDIX F- 
CONFERENCE PUBLICATIONS 



The following materials published by the Office of the Chairman 
are sold by the U.S. Government Printing Office. Call (202)783-3238 to 
reach the order desk at the Government Printing Office. Orders may be 
charged to VISA, Master Charge or GPO Deposit Account. 

Sourcebook: Federal Agency Use of Alternative Means of Dis- 
pute Resolution, available from the Government Printing Office (Stock 
Number 052-003-01070-4) for $31.00, was produced in 1987. This 
volume includes information on ADR in general, specific dispute resolu- 
tion techniques, federal agency policies and practices, various forms and 
procedures, and implementation considerations. 

Agency Arbitration, Constitutional and Statutory Issues, Stud- 
ies in Administrative Law and Procedure 88-1, available from the 
Government Printing Office (Stock Number 052-003-01 1 35-2) for $5.50. 
This is the first in the Conference's series. It contains reports by Harold 
H. Bruff and Richard K. Berg; the text of recommendations 86-3 and 87- 
5; the text of S. 2274; and Marshall J. Breger's testimony before the 
House Judiciary Committee; and a copy of a brochure describing the 
Conference's role with ADR. 

Reprints of an indexed bibliography [Administrative Conference 
of the United States: A Bibliography 1968-1986, 39 Administrative Law 
Review 245 (Spring 1987)] are available upon request from the Office of 
the Chairman. The following list includes agency sponsored reports and 
articles printed during 1988: 

Administrative Conference of the U. S. (Ofice of 
THE Chairman), Agency Arbitration. Washington, D.C., U. S. Government 
Printing Office (1988). 

Administrative Conference of the U. S. (Office of 
the Chairman), Federal User Fees: Proceedings of a Symposium, Edited by 
Thomas D. Hopkins. Washington, D.C., U. S. Government Printing Office 
(1988), 
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Aman, Alfred C, Jr., Implementing the Bank 
Holding Company Act: The Adjudicatory Procedures and Informal Bar- 
gaining Processes of the Federal Reserve Board, 1 988 AC US 1 89. 

Recommendation 88-3: 'The Federal Reserve Board's Han- 
dling of Applications Under the Bank Holding Company Act," 1 C.F.R. 
305.88-3. 

Anthony, Robert A. , Which Agency Interpreta- 
tions Should Get Judicial Deference?'-A Preliminary Inquiry, 40 Admin. 
L. Rev. 121 (1988). 

Baxter, Lawrence G., Life in the Administrative 
Track: Administrative Adjudication of Claims Against Savings Institution 
Receiverships, 1988 ACUS 409; update and modification, 1988 
DukeL J. 422(1988). 

Recommendation 88-8: "Resolution of Claims Against Savings 
Receiverships," 1 C.F.R. 305.88-8. 

Breger, Marshall J., Broadcast Deregulation: 
The Reagan Years and Beyond, 40 Admin. L. Rev. 345 (1988). 

Bruff, Harold H., Presidential Management of 
Agency Rulemaking, 1988 ACUS 527. 

Recommendation 88-9: "Presidential Review of Agency Rule- 
making," 1 C.F.R. 305.88-9. 

Fidell, Eugene R., Federal Protection of Private 
Sector Health and Safety Whistleblowers, 2 Admin. L. J. 1 (1988); 134 
Cong. Rec. S1447 (daily ed., Feb. 23, 1988); 1987 ACUS 219. 

Recommendation 87-2: "Federal Protection of Private Sector 
Health and Safety Whistleblowers, " 1 C.F.R. 305.87-2. 

Gillette, Clayton P. and Hopkins, Thomas D., 
Federal Agency Valuations of Human Life, 1988 ACUS 367. 

Recommendation 88-7: "Valuation of Human Life in Regulatory 
Decisionmaking," 1 C.F.R. 305.88-7. 

Grad, Frank P., Contractual Indemnification of 
Government Contractors, 1988 ACUS 103. 

Recommendation 88-2: "Federal Government Indemnification 
of Government Contractors," 1 C.F.R. 305.88-2. 

Graham, Heather G., New Effort Focuses on 
Role of Contracting Officer in Deciding Disputes, 28 Cont. Mgmt. 14 
(August, 1988). 

Grunewald, Mark H., Administrative l^echa- 
nisms for Resolving Freedom of Information Act Disputes, 40 Admin. L. 
Rev. 1 (1988); 1987 ACUS 1341. 

Statement 12: "Statement on Resolution of Freedom of Infor- 
mation Act Disputes." 1 C.F.R. 310.12. 

Harter, Philip J., Neither Cop nor Collection 
Agent: Encouraging Administrative Settlements by Ensuring Mediator 
Confidentiality 1988 ACUS 839. 
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Recommendation 88-1 1 : "Encouraging Settlements by Protect- 
ing Mediator Confidentiality," 1 C.F.R. 305.88-11. 

Harter, Philip J., Standards of Conduct for 
Presidential Transition Workers, 1988 ACUS 77. 

Recommendation 88-1 : "Presidential Transition Workers' Code 
of Ethical Conduct," 1 C.F.R. 305.88-1. 

Hostetler, Zona Fairbanks, Nonlawyer Assis- 
tance to Individuals in Federal Mass Justice Agencies: The Need for 
Improved Guidelines, 2 Admin. L. J. 85 (1988); 1986 ACUS 47. 

Recommendation 86-1: "Nonlawyer Assistance and Represen- 
tation," 1 C.F.R. 305.86-1. 

Joseph. Daniel and Gilbert, Michelle L., Break- 
ing the Settlement Ice: The Use of Settlement Judges in Administrative 
Proceedings, 1 988 ACUS 281 . 

Recommendation 88-5: "Agency Use of Settlement Judges," 
1 C.F.R. 305.88-5. 

Legomsky, Stephen \-\.,A Research Agenda for 
Immigration Law: A Report to the Administrative Conference of the 
United States, 25 San Diego L. Rev. 227 (1988), revision of 1985 ACUS 
505. 

Recommendation 85-4: "Administrative Review in Immigration 
Proceedings," 1 C.F.R. 305.85-4. 

Luneburg, William V., Petitions for Rulemaking: 
Federal Agency Practice and Recommendations for Improvement, 1988 
Wis. L. Rev. 1 (1988); 1986 ACUS 493. 

Recommendation 86-6: "Petitions for Rulemaking," 1 C.F.R. 
305.86-6. 

Macey, Jonathan R. and Miller, Geoffrey P., 
Bank Failures, Risk Monitoring, and the Market for Bank Control, 88 
CoLUM. L Rev. 1153(1988). 

Malloy, Michael P., Balancing Public Confi- 
dence and Confidentiality: Adjudication Practices and Procedures of the 
Federal Bank Regulatory Agencies, 61 Temp. L. Rev. 723 (1988), revision 
of 1987 ACUS 1215. 

Recommendation 87-12: "Adjudication Practices and Proce- 
dures of the Federal Bank Regulatory Agencies," 1 C.F.R. 305.87-12. 

Perritt, Henry H., Jr., Electronic Acquisition and 
Release of Federal Agency Information, 1 988 AC US 601 . 

Recommendation 88-10: "Federal Agency Use of Computers in 
Acquiring and Releasing Information," 1 C.F.R. 305.88-10. 

Sargentich, Thomas O., Jurisdictional Debate 
in Administrative Law: A Comment on Telecommunications Research 
and Action Center v, FCC, 1988 ACUS 309. 
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Recommendation 88-6: "Judicial Review of Preliminary Chal- 
lenges to Agency Action," 1 C.F.R. 305.88-6. 

Smith, Stuart A., Deferred Taxation of Gains 
Realized Upon Divestiture of Property To Avoid Conflicts of Interest, 
1988 ACUS 273. 

Recommendation 88-4: "Deferred Taxation for Conflict-of- 
interest Divestitures," 1 C.F.R. 305.88-4. 

Smythe, Marianne K., The Reparations Pro- 
gram at the Commodity Futures Trading Commission: Reducing Formal- 
ity in Agency Adjudication, 2 Admin. L J. 39 (1988); 1988 ACUS 873. 

Statement 13: "Dispute Resolution Procedure in Reparations 
and Similar Cases," 1 C.F.R. 310.13. 




Attentive membership at special plenary session in September. 
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APPENDIX G- BYLAWS OF THE 
ADIVIINISTRATJVE eONFERENCE 



TITLE 1, CODE OF FEDERAL REGULATIONS, PART 302* 



302.1 Establishment and Objective 



The Administrative Conference Act, 5 U.S.C. 571 et seq., 78 
Stat. 615(1 964) , authorized the establishment of the Administrative Con- 
ference of the United States as a permanent, independent agency of the 
federal government. The purpose of the Administrative Conference is to 
improve the administrative procedure of federal agencies to the end that 
they may fairly and expeditiously carry out their responsibilities to protect 
private rights and the public interest. The Administrative Conference Act 
provides for the membership, organization, powers, and duties of the 
Conference. 



302.2 Membership 



(a) General 

(1) Each member is expected to participate in all respects 
according to his own views and not necessarily as a representative of any 
agency or other group or organization, public or private. Each member 
(other than a member of the Council) shall be appointed to one of the 
standing committees of the Conference. 

(2) Each member is expected to devote personal and conscien- 
tious attention to the work of the Conference and to attend plenary 
sessions and committee meetings regularly. When a member has failed 
to attend two consecutive Conference fu notions, either plenary sessions, 
committee meetings, or both, the Chairman shall inquire into the reasons 
for the non-attendance. If not satisfied by such reasons, the Chairman 
shall: (i) in the case of a government member, with the approval of the 



*As revised December 30, 1986. 
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Council, request the head of the appointing agency to designate a 
member who is able to devote the necessary attention, or (ii) in the case 
of a non-government member, with the approval of the Council, terminate 
the member's appointment, provided that where the Chairman proposes 
to remove a non-government member, the member first shall be entitled 
to submit a written statement to the Council. The foregoing does not imply 
that satisfying minimum attendance standards constitutes full discharge 
of a member's responsibilities, nor does it foreclose action by the 
Chairman to stimulate the fulfillment of a member's obligations. 

(b) Terms of Non-Government Members 
Non-government members are appointed by the Chairman with 

the approval of the Council. One-half of the non-government member- 
ships shall be filled by appointments made on or after July 1 of each year, 
and each term will expire on June 30 of the second year thereafter. To 
avoid shortening the term of any non-government member in service as 
of the effective date of this paragraph, the Chairman shall, by random 
selection, designate one-half of the non-government members to serve 
terms terminating on June 30, 1988, and the other half to serve terms 
terminating on June 30, 1989. No non-government members, other than 
senior fellows, shall at any time be in continuous service beyond four full 
terms. 

(c) Eligibility and Replacements 

(1) A member designated by a federal agency shall become 
ineligible to continue as a member of the Conference in that capacity or 
under that designation if he leaves the service of the agency or depart- 
ment. Designations and re-designations of members shall be filed with 
the Chairman promptly. 

(2) A person appointed as a non-government member shall 
become ineligible to continue in that capacity if he enters full-time 
government service. In the event a non-government member of the 
Conference resigns or become ineligible to continue as a member, the 
appointing authority shall appoint a successor for the remainder of the 
term. 

(d) Alternates 

Members may not act through alternates at plenary sessions of 
the Conference. Where circumstances justify, a suitably informed 
alternate may be permitted, with the approval of a committee, to 
participate for a member in a meeting of the committee, but such alternate 
shall not have the privilege of a vote in respect to any action of the 
committee. Use of an alternate does not lessen the obligation of regular 
personal attendance set forth in paragraph (a)(2) of this section. 

(e) Senior Fellows 

The Chairman may, with the approval of the Council, appoint 
persons who have served as members of the Conference for eight or 
more years, or former Chairmen of the Conference, to the position of 
senior fellow. The terms of senior fellows shall terminate at 2-year 
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intervals from June 30, 1970. Senior fellows shall have all the privileges 
of members, but may not vote. 



302.3 Committees 



The Conference shall have the following standing committees: 

1 . Committee on Adjudication; 

2. Committee on Administration; 

3. Committee on Governmental Processes; 

4. Committee on Judicial Review; 

5. Committee on Regulation; and 

6. Committee on Rulemaking. 

The activities of the committees shall not be limited to the areas 
described in their titles, and the Chairman may redefine the responsibili- 
ties of the committees and assign newor additional projects tothem. With 
the approval of the Council, the Chairman may establish special ad hoc 
committees and assign special projects to such committees. The 
Chairman shall coordinate the activities of all committees to avoid 
duplication of effort and conflict in their activities. 



302,4 Liaison Arrangements 

The Chairman, with the approval of the Council, may make 
liaison arrangements with representatives of the Congress, the judiciary, 
federal agencies which are not represented on the Conference, and 
professional associations. Persons appointed under these arrange- 
ments may participate in the activities of a designated committee without 
vote, and may participate in the deliberations of the Conference with 
privileges of the floor, but without vote. 



302.5 Avoidance of Conflicts of Interest 

(a) Disclosure of Interests 

(1) Non-government members (including senior fellows) may 
be deemed to be special government employees within the meaning of 
18 U.S.C. 202 and subject to the provisions of sections 201-224 of title 
18 United States Code, in accordance with their terms. The Chairman of 
the Conference is authorized to prescribe requirements for the filing of 
statements of employment and financial interests necessary to comply 
with part III of Executive Order 11,222, as amended, or any successor 
presidential or statutory requirement. Without conceding the correctness 
of the view that non-government members are special government 
employees, the Conference has chosen to adopt the bylaw provisions 
that follow in order to eliminate whatever uncertainties might othenwise 
exist concerning the propriety of participation in Conference 
proceedings. 

(2) In addition to complying with any requirement prescribed by 
statute or executive order, each member, public or governmental, shall, 
upon appointment to the Conference and annually thereafter, file a brief 
general statement describing the nature of his or her practice or affili- 
ations, including, in the case of a member of a partnership, a general 
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statement about the natu re of the business or practice of the partnership, 
to the extent that such business, practice, or affiliations might reasonably 
be thought to affect the member's judgment on matters with which the 
Conference is concerned. (For example, a member might state that he 
or she represents employers or unions before the National Labor 
Relations Board, broadcasters before the Federal Communications 
Commission, or consumer groups before agencies and courts.) The 
Chairman will include with the agenda for each plenary session a 
statement calling tothe attention ofthemembersthe requirements of this 
section. Each member who believes the content of the agenda calls for 
disclosure additional to that already on file will file an amended statement 
concerning his or her interests. Current statements of all members will 
be open to public inspection at the Office of the Chairman and will be 
readily available at any plenary session. Except as provided in paragraph 
(b), members may vote or participate in matters before the Conference 
without additional disclosure of interest, 
(b) Disqualifications 

(1) In accordance with 18 U.S.C. 208 a member shall not, 
except as provided in paragraphs (b)(2) or (3) of this section, vote or 
otherwise participate as a member in the disposition of any particular 
matter of Conference business, including the adoption of recommenda- 
tions and other statements, in which, to his or her knowledge, the member 
has a financial interest. For purposes of this paragraph (b) a member is 
deemed to have a financial interest in any particular matter in which the 
member, the member's spouse, minor child, partner, organization in 
which the member is serving as officer, director, trustee, partner, or 
employee, or any person or organization with whom he or she is 
negotiating or has any arrangement concerning prospective employ- 
ment, has a financial interest. 

(2) Notwithstanding paragraph (b)(1) of this section, a member 
may, at any stage of Conference consideration and without further 
disclosure, participate and vote on a proposed recommendation or other 
Conference statement or action relating to the procedure of any federal 
agency or agencies, where the Conference action is not directed to and 
is unlikely to affect the substantive outcome of any pending judicial matter 
or administrative proceeding involving a specific party or parties (other 
than the United States) in which to his knowledge he has a financial 
interest. The Conference determines pursuant to 18 U.S.C. 208(b) that 
in such a case any financial interest which the member may have in the 
matter before the Conference is too remote to affect the integrity of the 
member's service to the Conference. 

(3) Where a member believes that he or she is or may be 
disqualified from participating in the disposition of a matter before the 
Conference under the provisions of this subsection, the member may 
advise the Chairman of the reason for his or her possible disqualification, 
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including a full disclosure of the financial interest involved. If the 
Chairman determines in writing pursuant to 18 U.S.C. 208(b) that the 
interest is not so substantial as to be likely to affect the integrity of the 
member's service to the Conference, the member may, upon receipt of 
such determination, vote and othenwise participate in the disposition of 
the matter. 



302.6 General 



(a) Meetings 

All sessions of the Assembly shall be open to the public. 
Privileges of the floor, however, extend only to members of the Confer- 
ence, to seniorfellows, to liaison representatives, to consultants and staff 
members insofar as matters on which they have been engaged are under 
consideration, and to persons who, prior to the commencement of the 
meeting, have obtained the approval of the Chairman and who speak with 
the unanimous consent of the Assembly. 

(b) Quorums 

A majority of the members of the Conference shall constitute a 
quorum of the Assembly; a majority of the Council shall constitute a 
quorum of the Council. 

(c) Separate Statements 

(1) A member who disagrees in whole or in part with a recom- 
mendation adopted by the Assembly is entitled to enter a separate 
statement in the record of the Conference proceedings and to have it set 
forth with the official publication of the recommendation in the Federal 
Register. A member's failure to file or join in such a separate statement 
does not necessarily indicate his agreement with the recommendation. 

(2) Notification of intention to file a separate statement must be 
given to the Executive Secretary not later than the last day of the plenary 
session at whichthe recommendation is adopted. Members may, without 
giving such notification, join in a separate statement for which proper 
notification has been given. 

(3) Separate statements must be filed within 10 days after the 
close of the session, but the Chairman may extend this deadline for good 
cause. 

(d) Amendment of Bylaws 

The Conference may amend the bylaws provided that 30 days' 
notice of the proposed amendment shall be given to all members of the 
Assembly by the Chairman. 

(e) Procedure 

Robert's Rules of Order shall govern the proceedings of the 
Assembly to the extent appropriate. 
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APPENDIX H- 

THE ADMINISTRATIVE 

CONPERENCE ACT 



TITLE 5, UNITED STATES CODE, CHAPTER 5 

Subchapter Ill-Administrative Conference of the United 
States* 



571. Purpose 



It is the purpose of this subchapter to provide suitable arrange- 
ments through which federal agencies, assisted by outside experts, may 
cooperatively study mutual problems, exchange information, and de- 
velop recommendations for action by proper authorities to the end that 
private rights may be fully protected and regulatory activities and other 
federal responsibilities may be carried out expeditiously in the public 
interest. 



572. Definitions 



For the purpose of this subchapter- 

(1 ) "administrative program" includes a federal function which 
involves protection of the public interest and the determination of rights, 
privileges, and obligations of private persons through rule making, 
adjudication, licensing, or investigation, as those terms are used in 
subchapter II of this chapter, except that it does not include a military or 
foreign affairs function of the United States; 

(2) "administrative agency" means an authority as defined by 
section 551(1) of this title; and 

(3) "administrative procedure" means procedure used in carry- 
ing out an administrative program and is to be broadly construed to 
include any aspect of agency organization, procedure, or management 
which may affect the equitable consideration of public and private 
interests, the fairness of agency decisions, the speed of agency action, 



*Public Law 88-499, August 30, 1 964, 78 Stat. 615; as codified by Public Law 89-554, 
September 6, 1 966, 80 Stat. 388-390; as amended by Public Law 92-526, Section 1 , October 
21. 1972.86Stat. 1048; as amended by Public Law 97-258 3(a)(1). September 13. 1982.96 
Stat. 1062; as amended by Public Law 99-170, October 11, 1986, 100 Stat. 1198. 
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and the relationship of operating methods to later judicial review, but does 
not include the scope of agency responsibility as established by law or 
matters of substantive policy committed by law to agency discretion. 



573. Administrative Conference of the United States 



(a) The Administrative Conference of the United States con- 
sists of not more than 101 nor less than 75 members appointed as set 
forth in subsection (b) of this section. 

(b) The Conference is composed of-- 

(1) a full-time Chairman appointed for a 5-year term by the 
President, by and with the advice and consent of the Senate. The Chair- 
man is entitled to pay at the highest rate established by statute for the 
chairman of an independent regulatory board or commission, and may 
continue to serve until his successor is appointed and has qualified; 

(2) the chairman of each independent regulatory board or 
commission or an individual designated by the board or commission; 

(3) the head of each executive department or other administra- 
tive agency which is designated by the President, or an individual 
designated by the head of the department or agency; 

(4) when authorized by the Council referred to in section 575(b) 
of this title, one or more appointees from a board, commission, depart- 
ment, or agency referred to in this subsection, designated by the head 
thereof with, in the case of a board or commission, the approval of the 
board or commission; 

(5) individuals appointed bythePresidentto membership onthe 
Council who are not otherwise members of the Conference; and 

(6) not more than 40 other members appointed by the Chair- 
man, with the approval of the Council, for terms of 2 years, except that 
the number of members appointed by the Chairman may at no time be 
less than one-third nor more than two-fifths of the total number of 
members. The Chairman shall select the members in a manner which will 
provide broad representation of the views of private citizens and utilize di- 
verse experience. The members shall be members of the practicing bar, 
scholars in the field of administrative law or government, or others 
specially informed by knowledge and experience with respect to federal 
administrative procedure. 

(c) Members of the Conference, except the Chairman, are not 
entitled to pay for service. Members appointed from outside the federal 
government are entitled to travel expenses, including per diem instead of 
subsistence, as authorized by section 5703 of this title for individuals 
serving without pay. 



574. Powers and Duties of the Conference 



To carry out the purpose of this subchapter, the Administrative 
Conference of the United States may~ 

(1) study the efficiency, adequacy, and fairness of the adminis- 
trative procedure used by administrative agencies in carrying out admin- 
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istrative programs, and make recommendations to administrative agen- 
cies, collectively or individually, and to the President, Congress, or the 
Judicial Conference of the United States, in connection therewith, as it 
considers appropriate; 

(2) arrange for interchange among administrative agencies of 
information potentially useful in improving administrative procedure; and 

(3) collect information and statistics from administrative agen- 
cies and publish such reports as it considers useful for evaluating and 
improving administrative procedure. 



575. Organization of the Conference 



(a) The membership of the Administrative Conference of the 
United States meeting in plenary session constitutes the Assembly of the 
Conference. The Assembly has ultimate authority over all activities of the 
Conference. Specifically, it has the power to-- 

(1 ) adopt such recommendations as it considers appropriate for 
improving administrative procedure. A member who disagrees with a 
recommendation adopted by the Assembly is entitled to enter a dissent- 
ing opinion and an alternate proposal in the record of the Conference 
proceedings, and the opinion and proposal so entered shall accompany 
the Conference recommendation in a publication or distribution thereof; 
and 

(2) adopt bylaws and regulations not inconsistent with this 
subchapter forcarrying out the functions of the Conference, including the 
creation of such committees as it considers necessary for the conduct of 
studies and the development of recommendations for consideration by 
the Assembly. 

(b) The Conference includes a Council composed of the Chair- 
man of the Conference, who is Chairman of the Council, and 10 other 
members appointed by the President, of whom not more than one-half 
shall be employees of federal regulatory agencies or executive depart- 
ments. The President may designate a member of the Council as Vice 
Chairman. During the absence or incapacity of the Chairman, or when 
that office is vacant, the Vice Chairman shall serve as Chairman. The 
term of each member, except the Chairman, is 3 years. When the term 
of a member ends, he may continue to serve until a successor is 
appointed. However, the service of any member ends when a change in 
his employment status would make him ineligible for Council membership 
under the conditions of his original appointment. The Council has the 
power to- 

(1) determine the time and place of plenary sessions of the 
Conference and the agenda for the sessions. The Council shall call at 
least one plenary session each year; 

(2) propose bylaws and regulations, including rules of proce- 
dure and committee organization, for adoption by the Assembly; 
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(3) make recommendations to the Conference or its commit- 
tees on a subject germane to the purpose of the Conference; 

(4) receive and consider reports and recommendations of 
committees of the Conference and send them to members of the 
Conference with the views and recommendations of the Council; 

(5) designate a member of the Council to preside at meetings 
of the Council in the absence or incapacity of the Chairman and Vice 
Chairman; 

(6) designate such additional officers of the Conference as it 
considers desirable; 

(7) approve or revise the budgetary proposals of the Chairman; 
and 

(8) exercise such other powers as may be delegated to it by the 
Assembly. 

(c) The Chairman is the chief executive of the Conference. In 
that capacity he has the power to- 

(1) make inquiries into matters he considers important for 
Conference consideration, including matters proposed by individuals 
inside or outside the federal government; 

(2) be the official spokesman for the Conference in relations 
with the several branches and agencies of the federal government and 
with interested organizations and individuals outside the government, 
including responsibility for encouraging federal agencies to carry out the 
recommendations of the Conference; 

(3) request agency heads to provide information needed by the 
Conference, which information shall be supplied to the extent permitted 
by law; 

(4) recommend to the Council appropriate subjects for action by 
the Conference; 

(5) appoint, with the approval of the Council, members of 
committees authorized by the bylaws and regulations of the Conference; 

(6) prepare, for approval of the Council, estimates of the 
budgetary requirements of the Conference; 

(7) appoint and fix the pay of employees, define their duties and 
responsibilities, and direct and supervise their activities; 

(8) rent office space in the District of Columbia; 

(9) provide necessary services for the Assembly, the Council, 
and the committees of the Conference; 

(1 0) organize and direct studies ordered by the Assembly or the 
Council, to contract for the performance of such studies with any public 
or private persons, firm, association, corporation, or institution under title 
III of the Federal Property and Administrative Services Act of 1949, as 
amended (41 U.S.C. 251-260), and to use from time to time, as 
appropriate, experts and consultants who may be employed in accor- 
dance with section 31 09 of this title at rates not in excess of the maximum 
rate of pay for grade GS-1 5 as provided in section 5332 of this title; 
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(11) utilize, with their consent, the services and facilities of 
federal agencies and of state and private agencies and instrumentalities 
with or without reimbursement; 

(12) accept, hold, administer, and utilize gifts, devises, and 
bequests of property, both real and personal, for the purpose of aiding 
and facilitating the work of the Conference. Gifts and bequests of money 
and proceeds from sales of other property received as gifts, devises, or 
bequests shall be deposited in the Treasury and shall be disbursed upon 
the order of the Chairman. Property accepted pursuant to this section, 
and the proceeds thereof, shall be used as nearly as possible in accor- 
dance with the terms of the gifts, devises, or bequests. For purposes of 
federal income, estate, orgift taxes, property accepted underthis section 
shall be considered as a gift, devise, or bequest to the United States; 

(13) accept voluntary and uncompensated services, notwith- 
standing the provisions of section 1342 of Title 31 ; 

(14) on request of the head of an agency, furnish assistance 
and advice on matters of administrative procedure; and 

(15) exercise such additional authority as the Council or As- 
sembly delegates to him. 

The Chairman shall preside at meetings of the Council and at 
each plenary session of the Conference, to which he shall make a full 
report concerning the affairs of the Conference since the last preceding 
plenary session. The Chairman, on behalf of the Conference, shall 
transmit to the President and Congress an annual report and such interim 
reports as he considers desirable. 



576, Authorization of Appropriations 



There are authorized to be appropriated to carry out the pur- 
poses of this subchapter not more than $1 ,600,000 for fiscal year 1986 
and not more than $2,000,000 for each fiscal year thereafter up to and 
including fiscal year 1990. Of any amounts appropriated under this 
section, not more than $1 000 may be made available in each fiscal year 
for official reception and entertainment expenses for foreign dignitaries. 
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